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SUBJECT: [ADVERTISEMENT PROCESS FOR] COMPETITIVE SEALED BIDDING AND COMPETITIVE NEGOTIATION PROCESSES [- KRS 45A.080]

DIVISION OF CONTRACTING AND ADMINISTRATION.
Advertisement Process for Competitive Sealed Bidding

[Advertisement process for competitive sealed bidding for construction shall be as follows:] 

1.
A [Mailing of] formal Invitation for Bids [to Bid] or Notice to Contractors shall be posted on the Finance and Administration Cabinet web site not less than seven (7) days before the date set for opening of the bids.  [Notices for Advertisement and Construction to qualified firms from the State maintained bid list of firms that have indicated a desire to bid the type of project and in the located area. The Division of Contracting and Administration shall not be required to mail Invitations to Bid to every firm meeting the foregoing criteria, but shall include at least a minimum of ten (10) firms if that many are on the list. Invitations to Bid or Notices of Advertisement may be mailed only to prime bidding firms from whom proposals are being invited.]

2.
An [The] Advertisement or Notice may also [for all price contracts and purchase contracts estimated to exceed ten thousand dollars ($10,000) shall] be placed in one or more newspapers, having statewide and regional circulation.  The Advertisement or Notice shall set[, setting] forth the [information as to] bid invitation number, a generic description of the work, location, bid date, and location where bid documents may be obtained. [The Advertisement Notice shall be placed in the newspaper at the date that official bid documents are ready for release to bidders, which shall at least be a minimum of seven (7) days prior to opening of the bids. The advertisement period shall be the period of time as determined by the Division of Contracting and Administration.]

3.
A bid notice [notices] and plan documents may be placed in the plan room of contractors, subcontractors, and material-supplying associations and reporting agencies [such as F. W. Dodge and Builders Exchange].

4.
A bid proposal [proposals], plans, and specifications shall [will] be issued to requesting firms on a first call basis. Every effort shall [will] be made to supply all requesting firms with proposal documents, specifications, and plans; however, [the right is reserved by] the advertising unit may [to] limit the quantity of bid documents issued on a given project.

5.
The Division of Contracting and Administration may determine reasonable deposit and charge costs and other conditions relating to the obtaining of plan documents. The [These] costs and conditions shall be set forth in the advertisement [of bid documents]. The charge cost, if [when] applicable, shall be only an [in the] amount necessary [only] to cover the reproduction and mailing cost of the documents.

Submittal of a Bid
1.
A [The] bid shall be submitted on the official Form of Proposal document issued by the Division of Contracting and Administration[. This document is issued] with the plans and specifications documents.

2. [No proposal form or plan documents will be issued on construction projects that are estimated to cost more than $100,000 in less than five (5) working days of the official closing date for the receipt of bids. No proposal form or plan documents will be issued in less than three (3) working days on projects estimated to cost less than $100,000. Exception may be authorized on simple and single trade projects costing less than $50,000.

3.]
All information and data called for on the Form of Proposal shall [must] be supplied by the bidder. Failure to supply the specified data may be cause for ruling the bid nonresponsive or [and/or] informal.

3[4].
A [The] bid shall be firm in offer and conform substantially to [and without material variance from] the advertised terms, plans and specifications. Any qualifications or reservation set up by a bidder in the proposal retaining the option of accepting, modifying or rejecting an offered contract shall [will be cause to] render the bid [as] not firm and ineligible for consideration of award.

4[5].
A bid that fails to comply with the expressed requirements of the advertisement, or contains a variance that does not comply with the specifications, shall be considered an informal bid and not eligible for acceptance. If an informality or irregularity would have no material effect upon the proposal, then the awarding official may waive the omission or variance. A variation of substantial nature which affords a bidder an advantage over other bidders and effects one or more of the elements that were contemplated or considered in reaching a price figure so that the result affects the amount of the bid, or causes an important change in the accomplishment of the work under the contract, or the result of which will not produce the thing required of the contract because of the variance, shall not be waived and shall [will] cause a bid to be deemed [an] informal and invalid [bid].

5[6].
An [The] executed bid proposal shall be submitted in a sealed envelope, [and] be identified as a sealed bid, and contain other identifying data as provided for in the bid advertisement. The bidder [It] shall be responsible [the bidder's responsibility] for proper and timely delivery of the sealed bid to the designated bid authority. A [All] sealed bid shall be [bids are] time stamped upon [their] receipt. A [Any] sealed bid received after the official closing time for receipt of bids shall be stamped "LATE BID" and shall not be publicly opened and read. A late bid shall [may] be considered for evaluation and award only: 1) if no other bids were received within the legal advertisement period; 2) the readvertisement time delay would seriously affect the operations of the using agency; and 3) in the reasonable judgment of the procurement officer, the bid was finalized prior to the official closing time and date for the receipt of bids.

6[7].
A voluntary alternate proposal or [proposals and/or] an alternate to a lump sum proposal shall [will] not be considered unless permitted in the conditions of the advertisement.

7[8].
A telegraphic bid or a [bids and/or] telegraphic modification [modifications] to a bid shall not be acceptable.

8[9].
A construction bid may be withdrawn prior to the closing date for receipt of bids only by the personal request and identification of the requesting party. After the expiration of the closing date for receipt of bids, no bidder may withdraw the bid within the specified bid validity period for the Owner's acceptance without possible forfeiture of the bid guaranty and future bidding eligibility restrictions.

Bid Openings for Competitive Sealed Bidding
1.
All bid openings shall be public openings. [Bidders and other interested parties are cordially invited to attend.] The opening shall be conducted the same day as the closing date for receipt of bids, and shall be held within the normal workday of the Division of Contracting and Administration.

2.
The Division of Contracting and Administration shall conduct the bid opening. The name and address of the bidder[,] and amount of the bid shall be read aloud, twice. Questions or examination of bids shall not be permitted at the formal bid opening. The time and place that the bids may be examined shall [will] be announced at the conclusion of the reading of the bids.

3.
A proposal [All proposals] that is [are] opened and read at the bid opening shall [will] be listed on the official bid tabulation. At the time the official bid tabulation is made, nonresponsive bidders shall [will] be identified. This does not preclude later disqualification of other bidders as nonresponsive.

4.
After full review and consideration, the Purchasing Officer shall make a written determination to establish the lowest bidder that is responsive to the conditions, terms, and specifications of the advertisements, has demonstrated themselves to be a responsible contractor, and is designated as the "lowest qualified bidder" and eligible for award of contract if funds are available.

Correction of Bids - Construction
1.
No bidder shall be allowed to correct the amount of a bid after the bid has been officially opened.

2.
On lump sum bids in which the bid price is required to be specified in both written words [works] and in figures, if [in the event] the two amounts are not in agreement, the amount in written words shall be considered the binding bid amount.

3.
On the total sum bid of line items, on which the bidder quotes firm unit prices for items of designated units of work, extends same, and adds up the subtotals for a total sum amount, corrections shall [will] be made in errors in the extension or [and/or] additions. No correction or change shall be permitted in the quoted firm unit price figure. The corrected total sum bid amount shall take precedence [preference] over the bidder's computed total sum amount.

4.
On the total sum bid of line items, the bidder shall quote on all bid items. If a bidder omits or fails to indicate a price for one or more of the items, the bidder shall not be permitted to enter said unit prices even though the sum bid price is greater than the correct computation of the unit prices. The bid shall be considered informal and not eligible for acceptance of award. If the bidder indicated by writing "No Charge" or by entering "0", the purchasing officer shall construe the bidder meant to supply the unit or units at no charge. Any contract resulting from the acceptance of the bid shall convey such intent and obligation of the contractor.

Withdrawal of Bids
1.
Prior to the closing date for receipt of bids, a bidder may withdraw a bid by personal request and by showing proper identification to the advertising unit. A request for withdrawal by letter or telegram shall not be accepted [is not acceptable] unless written notification is given to the Division of Contracting and Administration. The notification confirming the withdrawal shall [must] be received prior to the closing time for receipt of bids. A telegram directing a modification in the bid price may render the bid informal, causing it to be ineligible for consideration of award. Telephone directives for modification of the bid price shall not be permitted and shall [will] have no bearing on the submitted proposal [in any manner].

2.
After the closing date for receipt of bids, no bid shall be permitted to be withdrawn within the specified bid validity period for acceptance by the awarding unit.

Procedure for Reporting a Bidder's Mistake
[1.]
If a bidder discovers a mistake in his bid and the mistake is such that the bidder believes that an award of contract would likely cause irreparable damage to his firm, the bidder may request release from the bid and the return of the bid guaranty [in the manner hereinafter prescribed].

[Procedure for Reporting Mistake]
The following procedures shall be followed by the bidder in making [such] a request to the awarding unit of release from a bid and return of a bid guaranty:

1.
The request shall be in writing and the mistake in the bid fully identified and explained. [Additionally,] The request shall [must also] include the dollar amounts indicated in the bid and the dollar amounts actually intended.

2.
The bidder shall request an early conference with the purchasing officer, making available original work sheets and tapes by which the bid was computed.

Conditions for Consideration of Release from Bid and Return of Bid Guaranty
1.
The reporting of the error shall have been made prior to the awarding unit's acceptance of the bid.

2.
The error or mistake shall [must] relate to a material feature of the bid.

3.
The error shall [must] be apparent and substantial in amount so that it would be apparent an award of contract would likely cause irreparable damage to the bidder.

4.
The error shall be substantiated by bid work sheets and tapes.

5.
The error shall be evidenced to have been an honest and unintentional act and resulted in a bid that was not intended.

6.
The bidder shall have not been involved in a similar situation or granted a release from a prior bid within a twelve (12) month period of the date of the bidder's proposal.

Advertisement Process for Competitive Negotiations
A competitively negotiated contract [contracts] shall be awarded [conducted] as prescribed in KRS 45A.085 and [Administrative Regulation] 200 KAR 5:307.

1.
A written determination authorizing competitive negotiations shall be [is] made by the purchasing officer and approved by the director of the Division of Contracting and Administration.

2.
[In general, this form of procurement is to be used when due to the complex nature of a project technical detail cannot be fully defined; specifications cannot be fairly and objectively prepared for a sealed bid advertisement such as high technology electronic equipment available from limited sources when specifications would indicate a single source of supply.

3.]
[Place an] Advertisement or Notice shall be [in the newspaper] in the same manner as [is done] for competitive sealed bids [bid advertisement].
3[4].
Advertisement or Notice shall advise [Mail notices to] prospective offerors [advising] of the availability of proposal documents and specifications, and of the time and date for receipt of proposals. Ample time shall [should] be given for the preparation of proposals.

4[5].
The method for receipt of proposals and method of award shall be clearly defined. If an evaluated award is to be made, objective measurable criteria shall be clearly set out in the Invitation for Bids.

5[6].
If it is anticipated that an award can be made on the original offer without further submittals or negotiations, it shall [should] be so stated in the Notice to Offerors.

6[7].
A proposal shall [Proposals will] be received and time stamped by the Division of Contracting and Administration until the close of business on the established closing date. No public opening shall [will] be held. All proposal prices shall [will] be kept confidential and the proposals shall [will] not be subject to public inspection until a contract has been awarded.

7[8].
The next business day, the proposals shall [will] be opened by the purchasing officer and copies distributed to the using agency, consultant, and Division of Engineering (as well as others if applicable) for review and recommendation.

8[9].
The official shall examine each written proposal received for general conformity with the advertised terms of the procurement. If it has been provided in the advertisement or the solicitation for proposals that an award may be made without written or oral discussions, the purchasing official may, upon the basis of the written proposals received, award the contract to the responsive and responsible offeror who submitted the proposal that is determined in writing by the official to be the most advantageous to the Commonwealth; price, and the published evaluation factors considered. If, after the proposals have been examined, it is determined that written or [and/or] oral discussions should be held with the offerors, the purchasing official shall determine in writing, based on an individual review, those proposals received from responsive and responsible offerors that are preliminarily susceptible of being selected for award of a contract for the procurement. Those offerors [Each such offeror] shall be contacted informally by the purchasing official and a meeting shall be scheduled for discussion of the offeror's proposals.

9[10].
Discussions with offerors shall be held informally and may be conducted orally, in writing, or both orally and in writing, as determined by the purchasing official in writing to be the most advantageous to the Commonwealth. However, if, [: 1)] after discussions with all responsible offerors have concluded, or [and/or 2)] after examination of the written proposals initially submitted, it is determined that no acceptable proposal has been submitted, [then any or all] proposals may be solicited as provided in 200 KAR 5:307 on the basis of the same, or revised terms, or the procurement may be abandoned.
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