FILED op RECORp

COMMONWEALTH OF KENTUCKY AUG 1, 2003
BOARD OF MEDICAL LICENSURE K
CASE NO. 732 B,

ADMINISTRATIVE ACTION NO, 00-KBML-0132
IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY KIRK D. MORGAN, M.D., LICENSE NO. 16289,
2708 FRANKFORT AVENUE, LOUISVILLE, KENTUCKY 40206

ORDER OF INDEFINITE RESTRICTION

At its July 24, 2003 meeting, the Board's Hearing Panel B took up this case for
final resolution. The Panel reviewed a July 2, 2003 memorandum by the Board’s General
Counsel; the Complaint filed March 16, 2000; the hearing officer's recommended
Findings of Fact, Conclusions of Law and Recommended Order issued May 12, 2003: the
Board’s Exceptions to the recommended order: the licensee’s Exceptions to the
recommended order; Colorado Personalized Education for Physicians (CPEP)
Assessment Report of licensee of May 2001; and, the Board's Order Amending Agreed
Order of Probation filed of record September 14, 1999. The Panel also heard argument
by counsel for both parties.

Having considered all of the information available to it and being sufficiently
advised, Hearing Panel B ACCEPTS and ADOPTS recommended Findings of Fact 1-14,
16-20, 21-26, 27-32, 33, 35-36, 37-42, and 43-48 and INCORPORATES those delineated
Findings of Fact, in whole, into this Order of Indefinite Restriction by reference. Hearing
Panel B ACCEPTS and ADOPTS recommended Conclusions of Law 49, 51-53, 54, 60-
73, and 76-77 and INCORPORATES those Conclusions of Law into this QOrder of
Indefinite Restrction by reference.

Hearing Panel B expressly REJECTS that portion of Findings of Fact 15 and 34

and Conclusion of Law 53, in which the hearing officer erroneously defined “gross




negligence”. KRS 311.595(9), as illustrated by KRS 311 A97(3) authorizes the Panel to
impose sanctions upon proof of:

A serious act, or a pattern of acts committed during the course of his medical

practice which, under the attendant circumstances, would be deemed to he 2ross

INCOMPpetence, Sross ignorance, gross negligence, or malpractice.

The Board has construed each of these terms to define a flagrant form of a deviation from
the standard of care, through ignorance, negligence, incompetence or malpractice. The
hearing officer erroneously superimposed the requirements of “malice and willfulness” or
“wanton and utter disregard” onto the Board's definition of “gross ignorance.”

Hearing Panel B modifies the recommended Conclusion of Law 50 by concluding
that the stated violations also constituted violations of KRS 31 1.595(9), as illustrated by
KRS 311.597(4) as deviations from the standards of acceptable and prevailing medical
practice within the Commonwealth of Kentucky.

Hearing Panel B modifies the recommended Conclusion of Law 57 by deleting
the first sentence which incorrectly states the definition of gross negligence. Conclusion
of Law 57 shall read:

The licensee was concerned about and attentive to the problems of patients A, B,

C,E, G, and K. but dealt with them less ageressively and thoroughly than Barnes

thought was proper. Noel and VonderHaar agreed that Morgan’s treatment was

acceptable. Barnes’ allegation that Morgan failed to document his patients’ office
visits and ignored his office staff’s fabrication of vital signs was simply not
supported by the documentary evidence in the record. There was no substantial
evidence in the record to prove that the laboratory work was incompetent or
fabricated. Barnes herself admitted that her allegations in regard to the laboratory
work was only a guess.

Hearing Panel B modifies the recommended Conclusion of Law 59 by limiting it

to the first two sentences and shall read as follows:

The problems of Patient A, Patient B, Patient C, Patient E. Patient G and Patient
K were also termed “malpractice” by Barnes. Black’s Law Dictionary, 971, (7" ed.),

[



defines “malpractice”™ as “An mstance of neeliecnce or incompetence on the part of a
Ziig ! P
- s L
protessional.

Heaning Panel B modifies the recommended Conclusion of Law 78 by adding the
following additional reasons for the licensee's inability to enroll in a residency program:
1) past disciplinary actions, 2) the findings and conclusions of the Emergency Order of
Suspension and/or 3) his three (3) year absence from the practice of medicine.

Hearing Panel B makes the following additional Findings of Fact as it relates to
the Board’s prior attempts to rehabilitate the licensee.

1.) Complaint # 363 was filed against Dr. Morgan’s license on September 22,
1989. Dr. Morgan proposed an Agreed Order which would permit him to
resume the use of chelation therapy if his protocol was approved by the
Academy of Family Physicians. Three proposed protocols were rejected. In
May 1992, the Board received additional grievances about Dr, Morgan's use
of chelation therapy, hydrogen peroxide, and hair analysis. Dr, Morgan was
advised that, if he did not enter into a proposed Agreed Order, the original
Complaint would be amended. On August 26, 1994, Dr. Morgan entered into
an Agreed Order of Restriction which prohibited his use of: EDTA or
chelation therapy; intravenous hydrogen peroxide; and/or, intravenous
germanium;

2.) Complaint # 558 involved allegations that Dr. Morgan had violated the
Agreed Order of Restriction by: advising a patient to surreptitiously add
hydrogen peroxide to her family’s drinking water; and, sending patients to
Indiana for EDTA/Chelation Therapy treatments. On April 18, 1996, Dr.
Morgan entered into an Agreed Order of Probation, reinforcing his original
restrichons;

3.} On September 14, 1999, Panel B issued an Order Amending Agreed Order of
Probation, very particularly specifying practice requirements for Dr, Morgan.

Hearing Panel B specifically INCORPORATES the Colorado Personahzed
Education for Physicians (CPEP) Assessment Report of the licensee of May 2001 in its
entrety as an additional Finding of Fact.

Hearing Panel B FINDS that the licensee agreed to delays in the proceedings on
the Complaint of approximately 23 months. The Hearing Panel FINDS that

approximately 12 months of the delay was attributable to the licensee’s failure to comply




with the discovery orders. Additionally, delays in the proceedings caused by or agreed to
by the licensee SHALL not in themselves affect the appropriate disciplinary
determination.

Hearing Panel B CONCLUDES as a matter of law that KRS 311.604 authorizes
the Board to require a clinical skills assessment at a Board approved facility after a
physician has been absent from the active practice of medicine for more than two (2)
years.

Hearing Panel B CONCLUDES as a matter of law that the health, welfare and
safety of patients and the public requires that the licensee demonstrate his current ability
to safely practice medicine in a Family Practice setting, without undue risk to patients or
the public, before he is permitted to resume the active practice of medicine,

Hearing Panel B FINDS that based upon the violations found in the hearing
officer’s Findings of Fact and Conclusions of Law, the prior actions by the Board to
rehabilitate the licensee, the viclations of the terms of the September 14, 1999 Order
Amending Agreed Order of Probation, the CPEP Assessment Report of May 2001, and
that the licensee's absence from the practice of medicine since March 16, 2000, it is not
necessary to remand this matter to the hearing officer to make additional findings based
upon the correct definition of “gross negligence”.

Hearing Panel B CONCLUDES that the licensee has violated the provisions of
KRS 311.595(13) and KRS 311.595(9) as illustrated by KRS 311.597(3) and (4). Having
considered all the of the information available, including the nature of the violations, the
nature of the previous disciplinary actions against the licensee’s Kentucky medical

license, the Board's previous attempts to rehabilitate the licensee, the CPEP Assessment



and Recommendations and the licensee's absence from the practice of medicine for more
than two (2) years, it is hereby ORDERED that the license to practice medicine in the
Commonwealth of Kentucky held by Kirk D. Morgan, M.D., is INDEFINITELY
RESTRICTED under the following terms and conditions:
I The licensee SHALL NOT engage in the practice of medicine as defined by
KRS 311.550(10) unul approved to do so by the Panel. KRS 311.550( 10)
defines the practice of medicine as “the diagnosis, treatment, or correction of
any and all human conditions, ailments, diseases, injuries, or infirmities by

any and all means, methods, devices, or instrumentalities.”
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The licensee shall only request to resume the active practice of medicine and
enter into a subsequent Order of Indefinite Restriction or Order of Probation,
upon SATISFYING THE FOLLOWING TERMS AND CONDITIONS:
a. The licensee SHALL provide proof to the Panel that:
1. He has successfully completed an approved residency training
program in Family Practice;
il. He has successfully completed a CPEP Education Course and
Post Education Evaluation which attests to his competency that
he 1s competent to resume the practice of medicine; or
1. He has successfully passed the American Board of Family
Practice exam for Board Certification in Family Practice.
Proof of passing the recognized exam for Board certification

by the American Board of Family Practice shall provide prima




facie cvidence that the licensee has regained competency 1o
practice medicine.

b. The burden shall be upon the licensee to satisfy the Panel that he is
presently of good moral character and is qualified both physically and
mentally to resume the practice of medicine, under appropriate
restrictions, without undue risk or danger to his patients or the public.

+ Ivshall be within the Board’s discretion to review available evaluations
and reports from either a residency training program successfully
completed by the licensee or a CPEP Post Education Evaluation to
determine if the licensee is competent to safely resume the practice of
medicine.

3. The licensee SHALL pay the cost of the proceedings in the amount of
$9,942.28.

4. Ifthe licensee makes a request to resume the practice of medicine and the
Panel approves his request, then a separate Order of Indefinite Restriction or
Order of Probation shall be entered with those terms and conditions deemed
appropriate at the time the licensee’s request is granted and based upon the
information available to the Panel at that time.

SO ORDERED this ] 2thday of August, 2003.

QR0

PRESTON P. NUNNELLEY M.D.
CHAIR, HEARING PANEL B




Certificate of Service

I certify that the original of this Order of Indefinite Restriction was delivered ta C.
William Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222 and a copy was mailed to
Susan 3. Durant, Esq., Division of Administrative Hearings, 1024 Capital Center Drive,
Suite 200, Frankfort, Kentucky 40601-8204; and via certified mail retumn-receipt
requested to Jason Segeleon, Esq., 125 South 7" Street, Louisville. Kentucky 40202 and
Kirk D. Morgan, M.D., 2708 Frankfort Avenue, Louisville, Kentucky 40206 on this 12th
day of August, 2003,

L. CHAD ELDER

Assistant General Counsel

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

(502) 429-8046

EFFECTIVE DATE AND APPEAL RIGHTS

Pursuant to KRS 311.593(1) and 13B.120, the effective date of this Order
will be thirty (30) days after this Order of Indefinite Restriction is received by the
licensee or the licensee’s attorney, whichever shall oceur first.

The licensee may appeal from this Order, pursuant to KRS 311.593 and
13B.140-,150, by filing a Petition for Judicial Review in Jefferson Circuit Court
within thirty (30) days after this Order is mailed or delivered by personal service.
Copies of the petition shall be served by the licensee upon the Board and its
General Counsel or Assistant General Counsel. The Petition shall include the

names and addresses of all parties to the proceeding and the agency involved, and




a statement of the grounds on which the review is requested, along with a copy of

this Order.
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An Administrative Hearing was held in this case on February 27-28, 2003, at the
Kentucky Board of Medical Licensure, 310 Whittington Parkway, Louisville, Kentucky. Closing
arguments were held at the Board on April 14, 2003. C. Lloyd Vest, General Counsel,
represented the Board at the Hearing. The Respondent, Kirk D, Morgan, M.D., was represented
by Jason Segeleon, Attorney at Law, and Mark L. Morgan, Attorney at Law,

The Complainant introduced the record compiled in Margan v. Kentucky Board of
Medical Licensure, Administrative Action No. 00-KBML-0197, which was heard on April 18,
2000, pursuant to KRS 311.592 and KRS 13B.125. At that Emergency Suspension Hearing,
Mary Ann Bammes, M.D., testified as an expert in family practice. The videotape of the testimony
was introduced as part of the testimony in this action. The Beard also introduced the deposition
testimony of Martha [llige, M.D., who is a faculty member at the University of Colorado Health
Science Center, Family Medical Residency, and Medical Director for the Colorado Personalized
Education for Physicians. In addition Betty Leonhardt, the daughter of Patient A, testified in
person at the Hearing, Betty Prater, Medical Investigator for the Board, was called as a rebuttal

witness by the Board, Morgan called Robert A, Noel, M.D., and William VonderHaar, M.D., in




person as experts in family practice. The deposition testimony of both Noel and VonderHaar was
also admitted as part of the evidence in the Hearing. In addition Morgan, himself, testified in
person.

It is herein recommended that Kirk Morgan be placed on probation on such terms as are
acceptable to Kentucky Board of Medical Licensure,

FINDINGS OF FACT

1. The Complaint issued on March 16, 2000, was based upon the complaint of
Patient A’s daughter and the review of the Board's expert of the office records of 11 of Kirk
Morgan’s patients which included Patient A, The Complaint charged that Morgan had violated
the following statutes:

KRS 311.595 (13): Violated any agreed order, letter of agreement,
order of suspension, or the terms or conditions of any order of
probation, issued by the board;

KRS 311.595 (9): Engaged in dishonorable, unethical, or
unprofessional conduet of a character likely to deceive, defraud, or
harm the public or any member thereof; [as illustrated by]|

KRS 311.597 (2): Issues, publishes, or makes oral or
written, representations in which grossly improbable or
exwravagant statements are made which have a tendency to
deceive or defraud the public, or a member thereof....

KRS 311.597 (3):A serious act, or a pattern of acts
committed during the course of his medical practice which,
under the artendant circumstances, would be deemed 1o be
2ross incompetence, gross ignorance, gross negligence, or
malpractice.

KRS 311.597 (4): Conduct which is calculated or has the
effect of bringing the medical profession into disrepute,
including, but not limited to, any departure from, or failure
to conform to the standards of acceptable and prevailing
medical practice within the Commonwealth of Kentucky....
For the purposes of this subsection, actual injury to a




patient need not be established.
2 The medical records of 11 of Morgan’s patients were subsequently introduced into
evidence at the hearing. The file of Patient A was under consideration because a complaint had
been filed concerning Morgan’s treatment of that patient. Ex. 3. The other 10 files of Patient B
through Patient K were chosen at random because the Board’s medical expert had questions
about Morgan's general care of his patients. The ages of the patients to whom the records
belonged ranged from 65 to 88. Although Morgan engaged in family practice, his clientele
appeared to be primarily geriatric.

3 According to Morgan, the patients in the files had generally been patients that he
mherited when he took over his father’s medical practice. Kirk Morgan formally took over the
practice on January 1, 1997, although he had seen some of the patients before that date. Some of
the files were incomplete because the Board was not concerned about the care provided by
Morgan's father. Betty Prater, Medical Investigator or the Board, testified that the files were
chosen at random with the cooperation of Morgan's office staff,

4. The Board relied primarily upon the expert testimony of Mary Ann Barnes, M.D,
Barnes graduated from the University of Louisville School of Medicine in 1981, In 1984 she was
board certified in family practice and has remained certified since that date. Barnes engaged in
private practice for 5 years. For the past 11 years prior to her testimony, Barnes had been on the
faculty of St. Elizabeth Hospital teaching in the family practice residency program.

5. In addition the Board introduced the deposition testimony of Martha Illige, M.D.,
who is a faculty member at the University of Colorado Health Science Center, Family Medical

Residency, and Medical Director for the Colorado Personalized Education for Physicians

(CPEP). CPEP is a private nonprofit organization that assesses physicians’ competencies and




skills and develops remedial programs to improve or enhance those skills, CPEP’s clients are
generally state licensing boards and privileging institutions such as hospitals who refer
physicians for assessment. Morgan voluntarily agreed to be assessed at CPEP in order ta
improve his skills with the aim of reaching an agreement regarding the charges against him. [lige
testified that although the CPEP staff did review some of Morgan's office files, they were not
supposed to be the same files as were involved in this action, Tllige’s deposition included, as an
exhibit, a 21-page Executive Summary of the assessments performed on May 14-16, 2001. Thus
the CPEP report evaluated the medical knowledge and clinical skills necessary for a family
practitioner, but made ne judgment as to the specific facts alleged in the instance action,

6. Robert A. Noel, MLD., testified as an expert in family practice for Morgan. Noel
graduated from the University of Louisville School of Medicine in 1965. Noel was board
certified in family practice until several years ago when he decided that the certification was too
expensive and was unnecessary. Noel has been in private practice since 1965 in Louisville.

T William VonderHaar, M.D., also testified as an expert in family practice for
Morgan. VonderHaar graduated from the University of Louisville School of Medicine in 1956.
He taught in the family practice residence program at Louisville and eventually became
Associate Vice-President for Health Affairs at the School of Medicine. VonderHaar was certified
in family practice until 1998 when he retired from active practice

RECORD KEEPING

8. The order of probation that Morgan is charged with violating is entitled “Order
Amending Agreed Order of Probation,” which was issued on September 14, 1999, The
provisions of that Order that appear relevant to the current charges are found in numerical

paragraph 2. sub paragraphs (f)(j)(k)(n)(o)(p)(q)and(t). The first seven subparagraphs listed




required Morgan to conform to a standard of record keeping which in tum affected the care of his
patients because it required notations that certain basic procedures were followed and because it
formed a reference for future treatment. Subparagraph (1) requires Morgan to “fully comply with
the Kentucky Medical Practices Act.” Ex.2,

9. With the exception of Patient A, and one other patient, the first entries in the
medical records were made in 1996. With the exception of Patient A, the most recent entries in
the records copied by the Board's investigator were made in October, November, or December,
1959, Thus at a maximum only the last 3% months of entries were made after the Amended
Order of Probation was issued. The Emergency Order of Suspension contained only one specific
reference to poor record keeping after September 14, 1999, the date of the Amended Order, and
that was in reference to the treatment of Patient I on December 1, 1999, Ex. 3. In that the
Amended Order meted out the discipline for record keeping deficiencies prior to September 14,
1999, the Hearing was concerned only with violations of the Amended Order in regard to record
keeping-- and with new charges concerning other issues.

10, The Board’s medical expert, Barnes, testified that the record keeping was
substandard in the 11 records that she reviewed. She also conceded that it had improved in the
past two years, but was still not generally up to an acceptable standard. She testified only as to
one entry, that on December 1, 1999, as demonstrating incomplete record keeping after the
Amended Order became effective. In that entry for Patient I, Morgan noted “Dyspneic on
exertion” but there is no indication that he listened to Patient I's lungs, Also the entry is unclear
as to whether the prescription noted was a new prescription or a refill prescription of previous
treatment. Ex. 14. In short, the standard “Subjective, Objective, Assessment, Plan” (SOAP)

format was not followed as required in the Amended Order, 2(f).

L




11 The Simulated Patient Chart Notes portion of the CPEP Executive Summary
stated that “The three notes were legible. Each was organized in the SOAP format, and all notes
contained all four components.” The assessor concluded, “Thus Dr. Morgan's performance in
this area was good, indicating that Dr. Morgan knows how to document well,” Ex. 19 at ex.A,
p.l4,

12, Noel and VonderHaar both felt that Morgan's office notes met the standard of
care. VonderHaar pointed out that a solo practitioner had no need to write as detailed and
voluminous notes as would be required in an academic setting where many individuals, such as
Barnes, reviewed the same notes. Noel observed that the SOAP method was just one method of
record notation; there were other acceptable methods.

13.  Regardless of the divergent opinions regarding Morgan's method and skills in
keeping his office notes, the standard required for Morgan's office notes was that set out in
numerical paragraph 2. sub paragraphs (£)(j)(k)(n)(o)(p)(q) of the “Order Amending Agreed
Order of Probation.”

14.  Areview of the latest entries in the medical records entered into the record at the
Hearing indicated that some of Morgan's record keeping did not meet the requirements of the
Amended Order, Numerical paragraph 2 of the Amended Order required:

£ The licensee shall maintain concise and
legible patient charts which reflect the
“Subjective, Objective, Assessment, Plan”
format....

p. The licensee must formulate and include a
plan of treatment for each patient. This plan

shall be formulated upon the initial visit and
be updated in the progress notes for each




Ex. 2. The enuy for Patient D for December 31, 1999, contains only vital signs. Ex. 9. The entry
for Patient F on October 19, 1999, Ex. 11: for Patient G on Qctober 15, 1999, Ex.12; for Patient
H on October 15, 1999, Ex.13; for Patient J on November 18, 1999, Ex. 13; and for Patient K on
October 7, 1999, Ex. 16, were brief, such as one word subjective descriptions, or a test to be run,

Some entries were prescription refills.

15, The charges against Morgan contain a statement from Bames that “Failure to
document his patients’ office visits is gross negligence.” Cooper v. Barth, 464 §.W.2d 233, 234
(Ky. 1971), provides the following definition of gross negligence:

We have further defined gross negligence as
being something more than the failure to exercise
slight care. We have stated that there must be an
element either of malice or willfulness or such an
utter and wanton disregard of the rights of others as
from which it may be assumed the act was
malicious of [sie] willful,

Hoke v. Cullinan, 914 S.W.2d 333, 337, (Ky., 1995) states:

To summarize, conduct that evidences a

reckless disregard for the safety of other persons is

gross negligence.
There was no evidence that any office visits were totally undocumented, Thorough office notes
are a convenience and help to other practitioners and to insurance companies but there was no
evidence that Morgan’s office notes demonstrated malice, willfulness, utter and wanton disregard
for the rights of others, or recklessness.

FAILURE TO WORK-UP ILLNESSES
16, According to Bames, Morgan failed to work up life-threatening illnesses in 5 out

of the 11 patients whose records she reviewed.

Panent A:




Patient A came into Morgan's office on July 28, 1998, compl! aining that
she was throwing up old blood. Her hematocrit was 22% which was
considerably below the normal level of 33-36%. Morgan diagnosed a
bleeding gastric ulcer and told her to discontinue Daypro and take aver-
the-counter Cimetidine and Pepto-Bismol. On the next day, July 29, 1998,
Morgan noted that Patient A was taking Tagamet and Pepto-Bismol and
diagnosed blood loss iron deficiency anemia. On July 31, Morgan noted
that Patient A’s “pallor is dissipating a bit.” On August 4, Moore noted
that Patient A’s hematoerit was 25% which was a “marked improvement.”
On August 8, Patient A was taken to the hospital because she was
vomiting blood and had bloody stools. She died almost immediately. In his
file Morgan listed acute myocardial infarction as the first canse of death
with gastrointestinal bloed loss anemia as second. Ex. 6.

Barnes testified that the standard of care in such a situation was to
hospitalize the patient immediately, give her a transfusion, and perform an
urgent esophago-gastroduodendoscopy. The risk of not transfusing Patient
A was much greater than any risks from transfusion. The urgency of such
treament was increased by the “very significant risk factors for heart
disease” such as hypertension, diabetes, hypercholesterolemia, post-
menopausal state, possible obesity, and treatment with DHEA. Ex._ 3.
Noel and VonderHaar both testified that the improvement in Patient A's
hematocrit was a good sign indicating that Morgan's course of treatment

was working. Neither doctor thought that hospitalization was necessary.



Morgan testified that Patient A's hematocrit at 22% was still above the
Medicare guidelines for hospitalization. VonderHaar was firm that an
endoscopy would have been incorrect and risky because Patient A would
have had to have been put to sleep for the procedure. VonderHaar
conceded, however, that it would have been safer to have hospitalized
Patient A to stabilize her.

d. Bames was convincing that Morgan's care fell below the standard of care.
Barnes’s explanation was detailed and took into account the whole range
of Patient A's physical condidon.

Patient B:

€ Patient B came to Morgan on May 1, 1997, complaining of chest
discomfort. Morgan noted ASCV on the file and ordered an ECG and x-
ray, Patient B's ECG was abnormal. Morgan wrote in the file that he could
not rule out the possibility of a heart attack. Ex, 7.

f. Barnes testified that the standard of care is to admit the patient to the
hospital so that tests can be performed and the heart can be monitored.

g Noel and VonderHaar pointed out that Patient B was already under the
care of a cardiologist. In February, 1997, Patient B had bypass surgery and
was following up with the surgeon, Furthermore, Patient B returned to
Morgan’s office the next day, reporting that he was feeling better. Noel
testified that Patient B's history and test results did not suggest
hospitalization. Noel also noted that Patient B's 1ab results showed no

cardiac damage.




Patient E-

h.

Patient E had an EKG run on June 4, 1999, Ex. 10.

Barnes noted that the EKG was suspicious for ischemia. There was a
biphasic T wave in V2, as well as persistence of T wave inversion

laterally. The standard of care. according to Bames, is to admit the patient
to the hospital so that tests can be run and the heart can be monitored.
Morgan’s office records included documents generated by Baptist Hospital
East on April 3, 1999, after Patient E had been in an automobile accident.
Patient E was seen by cardiologist at the hospital and was placed on
Coumadin.

Noel pointed out that Patient E typically had a flutter and that the ischemia
may have been from a digitalis effect. Hospitalization was not necessary.
Morgan testified that he compared EKGs from 1994, 1995, and 1998 to
the one run on June 4, 1999. He thought he detected some digioxine effect.
On the basis of the test and the comparison, he considered ischemia and

tuled it out.

Patient G:

o

Patnent G came to Morgan on September 3, 1996, complaining that she
tired easily and had some chest discomfort which felt like pressure or a
need to belch frequently. Morgan had an EKG run. Ex. 12, Bamnes testified
that Morgan failed to make an assessment or plan concerning her
complaint, She was concerned that Patient G had angina or possibly a

heart attack. The record showed that Patient G had been prescribed

10



nitroglycerine in 1996 prior to Morgan's taking over the practice, Kirk
Morgan prescribed nitroglycerine on January 8, 1997, 100 on February 28,
1997, again on April 21, 1997, and June 10, 1997, Ex. 12. Barnes testified
the heavy use of nitroglycerine could indicate significant coronary artery
disease, but only relieved the symptoms, On October 22, 1997, Morgan
noted simply “stroke” in Patient G's records, because the patient requested
something for her memory, but Morgan again did no work-up. Ex. 12.
Barnes felt that the standard of care for such symptoms as Patient G
demonstrated is to hospitalize the patient to run tests and monitor the
heart,

Noel testified that Patient F's records were obviously incomplete. Her care
was begun under Edmund Morgan and continued under Kirk Morgan,
Noel stated that the EKG run in September, 1996, was normal compared
to her previous EKG in 1994, There were no significant changes and no
need for a hospital work-up.

Morgan stated that he had not hospitalized Patient F because the EKG was

within normal limits and there was little change since 1994,

Patient B

p.

Patient K came to Morgan's office on September 4, 1997, One of
Morgan's notations was “s-angina- Rx NTG.” On December 9, 1997,
Patient K had a four vessel bypass. Ex. 16. Barnes testified that the
standard of care was to refer the patient to a cardiologist before he had a

myocardial infarction and urgent need for a bypass. Prescribing

11




nitroglycerine only relieved the symptoms; Morgan made no effort to find
the cause,

q. Noel and VonderHaar both pointed out that Patient K was already under
the care of a cardiologist. And, Patient K was already taking warfarin as a
blood thinner. VonderHaar stressed that every report of chest pain did not
require hospitalization.

r. Morgan’s records and testimony indicated that Patient K had had a
myocardial infarction 10 years ago. He had had a stroke in 1992 and had
had multiple transcient ischemic attacks since that time. Patient K was
under the care of a cardiologist.

17. In general, Barnes thought that Morgan was not sufficiently aggressive in referring
his patients to cardiologists and admitting them to hospitals for tests and monitoring,
VonderHaar and Noel testified, and Morgan's testimony paralleled their opinion, that Morgan
was aware of the problems suffered by his patients, he was cognizant of their past medical
history, he considered the possibilities of the current complaint, and rejected hospitalization.
Patient B, Patient E, and Patient K were under the care of cardiologists for heart problems. The
record was not complete for Patient G. Noel and VonderHaar were convincing that Morgan
provided safe, effective, and acceptable treatment as prevailed in the Commonwealth for the
heart conditions that Barnes was concerned about.

18.  Related to Morgan’s failure to provide proper care to his patients was his failure
to give Patient D a tetanus shot after he sewed up a cut 3cm in length that the patient had
received from a hacksaw. Morgan did not note that he gave a tetanus shot or that he inquired as

to when Patient D last had such a shot. Ex. 9. The standard of care according to Barnes is to

12




assure that a patient is protected against tetanus after a severe laceration.

19.  Morgan testified that he did give Patient D a tetanus baoster and his routing slips
indicated that it was given. Ex, 17. Morgan elaborated that he realized that Patient D needed a
shot as the patient was leaving the office, so he called him back. Because the shot was given out
of the normal procedure, Morgan failed to note it in his chart.

20.  Morgan’s description of the events surrounding the cut and tetanus shot for Patent
D was convincing. It is found that Morgan's oversight was in regard to chart notation rather than
medical care.

FAILURE TO MONITOR SIDE EFFECTS

21.  Bamnes testified that Morgan was negligent, but not grossly negligent, regarding
Patient C by his failure to monitor the adverse side effects of Prandin. On September 2, 1998,
Bruce 8. Chang, M.D., sent Morgan a report on Patient C in which he noted “Recent onset of
hypoglycemic episodes possibly related to addition of Prandin.” Yet Morgan failed to monitor
Patient C regarding the Prandin at the next office visit on September 28, 1998; and, on
November 6, 1998, and June 25, 1999, Morgan wrote refills of Prandin and instructed Patient C
to continue taking it. On June 28, 1999, Patient C decreased his dosage himself because he had
“been experiencing some hypoglycemic episodes which caused consumption of cookies late at
night.” Ex. 8. According to Eéma Morgan's records give no indication that the doctor routinely
discussed the side effects of medicines with his patient or monitored him for harmful side effects.
Barnes testified that the hypoglycemic episodes could case harm. She stated that the standard of
care Is to educate and monitor patients in regard to the harmful side effects of medicines,

22, At the time of Chang’s letter to Morgan on September 2, 1998, Patient C was

taking | mg Prandin TID. On September 28, 1998, when Patient C next saw Morgan the office
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notes state “urine run” and “(Glycohb- 5.9) drew blood SMA-Hb & Hemat ™ A Chemstrip
Urinalysis Report Form and a LabCorp report for blood collected on September 28, 1998, are
included in the file. There are Chemstrips in the file almaost monthly during the period cited by
Barnes-- from September, 1998, until June, 1999. There is another LabCorp report in January,
1999, There is a 24 hour urine test result performed by Jewish Hospital for Chang on
September 28, 1999. There are glycosylated hemoglobin results reported in the notes, see e.g,
May 24, 1999,

23. On January 7, 1999, Chang sent Morgan a report to continue Patient C's
medications which included 1 mg Prandin TID

24, On February 15, 1999, Morgan notes I tried to leave him with the impression that
I consider him very knowledgeable regarding his own care and he needs to use that information
and take proper liberty to modify his control as necessary.” The office chart appears to indicate
that Morgan kept a close eye on Patient C and discussed his treatment with the patient.

25, Noel stated that there may have been other causes for Patient C's hypoglycemia
and that his blood sugar was normal in September, 1998. He observed that Morgan met the
standard of care in regard to Patient C's treatment, education, and documentation. Morgan and
VonderHaar both testified that it was not necessary to chart the possible side effects of
medication or that a patient had been counseled as to the possible side effects.

26. Patient C’s record did not seem to be logically organized-- test results were out of
order. Barnes appeared to have overlooked some relevant test results. Her opinion that Morgan
fell beneath the standard of care was not persuasive.

FAILURE TO FOLLOW UP ABNORMAL LABORATORY VALUES

21 Barnes testified that Morgan endangered the life of Patient E by his failure to
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follow-up on abnormal laboratory values. On June 1, 1998, Morgan noted that a urine test was
run on Patient E. The laboratory resuits issued on June 3, 1998, reported that Patient E's
potassium, phosphorus, and L DH were abnormally high. The laboratory report cautioned that the
high values “may be caused by specimen mixing in transit, or prolonged time of serum remaining
in contact with cells before centrifugation.” Ex. 10. Barnes testified that the standard of care is to
repeat a test with questionable outcomes because these elevated levels could be signs of serious
illnesses.

28, Noel testified that the results from Patient E's test on June 1, 1998, were
obviously in error and that they were to be accepted as such. Morgan testified that the
explanation on the test results seemed to properly identify the problem, but he was unable to get
Patient E to return to his office to be retested.

29.  Patient E's next office visit was on September 1, 1998. She returned again on
November 30, 1998 and on March 4, 1999, but it was not until June 4, 1999, that Morgan
ordered a similar panel of tests for Patient E.

30. Likewise, Morgan did not follow up on Patient C's high white blood cell count
on August 17, 1993, Ex. 8. Bames termed the test results a minor deviation. Patient H's elevated
leukocytes on September 10, 1999, Ex. 13, and Patient I's high values of globulin and AST on
March 4, 1997, Ex. 14, were not followed up by Morgan. According to Bames, this repeated
failure to note and address such abnormalities placed patients at risk because the abnormalities
could be signals of senious latent or developing illnesses.

31, Bames considered Patient C’s and Patient H's elevated test results as minor
deviations from the standard of care. Bammes testified that the high values on Patient I's globulin

and AST indicated a potential risk. VonderHaar observed that some test results were not
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followed up but they were not a significant problem. Noel considered Patient C's and Patient H's
elevated results of not much significance. He conceded that Patient I's results were high but he
did not think that the failure to deal with the high values was a breach of the standard of care.

32.  Barnes was convincing that Morgan’s failure to deal with the abnormal laboratory
values of Patient E, Patient C, Patient H, and Patient | was a deviation from the standard of care.
Barnes argued persuasively that Morgan should have retested, conducted further tests, or dealt
with the potential problem in some way other than ignoring the abnormality.

USE OF OUTDATED THERAPIES

33.  Bamnes testified that the use of out-dated therapies such as Lincomycin, Serapes,
and Protimes (PTs) demonstrated ignorance of current, more effective therapies.

Lincomycin:

a. Lincomycin, an antibiotic, was prescribed for Patient B, Patient D, Patient
H, and Patient J. According to Barnes, the drug is effective in only a
narrow range and has the unfortunate side effect of causing diarrhea. It has
been replaced by Rocephin that treats a wider range and that is superior
enough that the use of a relatively ineffective drug such as Lincomyecin is
below the sta.udérd of care, The low cost of Lincomycin does not outweigh
the greater efficacy of a more modem drug.

b. VonderHaar testified that lincomycin was an acceptable antibiotic. Noel
more thoroughly evaluated its merits. Noel testified that the drug is useful
for individuals who are allergic to penicillin. It covers a sufficiently broad
spectrum, It is injectable. It has low side effects. VonderHaar and Noel

were convincing that lincomycin was beneficial, safe, and effective.
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Serapes:

c. Serapes, which is a diuretic, can place patients in a position of risk,
according to Barnes, because it can cause low sodium and low potassium.
It has generally been replaced by hydrochlorothiazide or, in the case of
diabetes and hypertension by an ACE inhibitor. Serapes was used
extensively with Patient F,

d Morgan testified that serapes is effective and inexpensive. It can cause
depression as a side-effect, but Patient F had suffered no adverse effects.
Serapes was better for that specific patient.

e, Noel stated that there was nothing wrong with using serapes. All drugs
have some side effects, Noel was convincing that the use of serapes was
not below the standard of care.

Protimes:

f. According to Barnes, the use of PTs has been outdated by the use of INR.
Patient E and Patient K regularly had PTs run. The problem with using
FTs to measure blood coagulation is that cne test cannot be readily
translated in order to compare it with other similar tests because of

variability and lack of consistency.

g. Neither Noel nor VonderHaar were convincing that PTs were still validly
useful.
34.  DBarnes categorized Morgan's use of Lincomycin, serapes, and PTs as gross

ignorance. Noel and VonderHaar described the medicines as still useful although the

pharmaceutical industry has now passed them by, Morgan was cognizant of the limitations of the
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medicines but sressed the economical aspect of their use and their familiarity to his patients.
Nothing in Bames’ testimony about the use of the medicines or PTs rose to the level of such
wanton and utter disregard of newer modalities as to Hise to the level of gross ignorance.
VonderHaar’s testimony concerning the preferable use of INR supported Bames' criticism of the
PTs as below the standard of care,
USE OF COMPLIMENTARY THERAPIES
35.  Bamnes testified that the standard of care was to use complimentary tiwrap[es
along with more traditional therapies. She said that complementary therapies have an appropriate
place in medical treatment, but they should not be substituted completely for more traditional and
proven methods of treatment.
a, On February 10, 1998, Morgan noted, in regard to Patient I's chronic heart
fatlure, that “She plans to walk more and take more vinegar.” Ex. 14. On
September 30, 1999, Morgan mentions “vinegar” as part of the “Plan” for
Patient J to treat paroxysmal leg spasm, Ex. 15. On October 1, 1999,
Morgan notes that Patient B “is going to try using vinegar, a teaspoon to a
tablespoon every day" as part of the treatment for hypercholesterolemia,
Patient B was also self-prescribing Lethosin and Lipex. Ex. 7.
b. Bames testified that vinegar per se is not harmful. Nor did Barnes provide
any evidence that other more traditional therapies were not being used.
Patient B’s use of vinegar, Lethosin, and Lipex are listed under “S" as
subjective. Patient B's chart indicated that the patient himself was
determined to manage his hypercholesterolemia without pharmaceutical

aids if possible. He tried garlic pills as advertised on television prior to
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trying vinegar. In the interim Morean had prescribed Simvastatin, Patient

[ also self-prescribed vinegar. Two months previcusly on December 9.
1997, Morgan noted that the plan for CHF was, “Continue digoxin, We are
going to get a serum level and diuretic.” Morgan included potassium and
magnesium as well as vinegar as part of the Plan for Patient J.

c. On April 23, 1998, Morgan suggested that Patient K use “hydrotherapy"
for His chronic heart failure. Barnes testified that she did not know what
“hydrotherapy" was.

d. Morgan explained that hydrotherapy was walking in a wading pool in
order to increase the flexibility of the ankles.

36.  Although the use of non-traditional medicine was included as part of the factual
basis of the complaint, even Bamnes conceded, “Because [ am unfamiliar with any studies on
these particular therapies, however, I cannot determine if they are incompetence, lgnorance,
negligence or malpractice.” It is found that the therapies, as used by Morgan, fell into none of
Bames’ categories of wrong-doing, Noel pointed out that generally the complimentary therapies
appear to have been self-prescribed by the patient.

QUALITY CONTROL IN THE OFFICE

37.  The quality control problem in Morgan's office that is most specifically dealt with
by Barnes was that the temperatures of his patients were overwhelmingly recorded as 98.6°.
Barnes stated that she saw only one deviation from 98.6°, She stressed that all people were not
made with the same temperature and that such uniformity was the result of “obvious fabrication.”

38.  Acloser look at the temperatures in the files selected at random indicates that 30

out of 221, or 14%, were above or below the “normal” temperature, ranging from 97.0° to 99.4°
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Barnes, however, gave no testimony as to the variation that could be expected..

39, Likewise Barnes wrote, “All the blood pressure reading [sic] are within the range
of 120-48/75-86, except for one that is written in his handwriting at 180/100, This was after his
assistant wrote 148/86 (Patient C, 11-14-97)1"

40.  As with the temperatures, Barnes exaggerated, In about the same number of
blood pressure readings as temperatures, 40 readings were outside Barnes’ range. Only one
patient (Patient E) had no abnormal readings. Patient G had 9 readings outside the range. There
were several instances in which blood pressure had obviously been rechecked.

41. Relying on her inaccurate assessment of the uniformity of the temperature and
blood pressure readings, Barnes also stated that Morgan's office laboratory possibly had poor
quality control. However, Bamnes presented no evidence of improper laboratory work--except her
contention that protimes were outdated.

42.  Neither Noel nor VonderHaar found anything amiss about the quality control in
Morgan's office procedures or laboratory. It is found that Bames' factual allegations were not
correct, thus the charge of fabrication of vital signs and poor laboratory quality control were not
supported by substantial evidence.

HEALTH MAINTENANCE CARE

43.  Fimnally, Barnes testified that Morgan practiced no real preventive medicine. She
conceded that some standard preventive measures were no longer as necessary for older patients.
Sﬂrﬁe health maintenance, however, was dictated by the standard of care and the failure to
oversee such preventive care as influenza shots, pneumovax, tetanus shots, and aspirin put the
health of his patients at risk. Bames testified that the standard of care was the health maintenance

recommendations of the United States Preventative Services Task Force and other national
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groups.

44, Noel and VonderHaar pointed out that Morzan's charis were not devoid of such
care. Although a couple of charts were marked “patient refuses annual physical,” most of the
patients received a scheduled annual physical examination. Noel and VonderHaar both testified
that because Morgan's clientele was fairly stable, the doctor would have checked out the patients
piecemeal at follow-up visits in between annual examinations. The charts indicated that Morgan
discussed weight and exercise with is patients, There was some preventive medicine. In October,
1998, Patient B and Patient E had flu shots and Patient J received a tetanus shot in November,
1997.

45, Barnes’ evaluation was accurate, however, that the charts contained no consistent
or even general preventive care. There were no regular flu shots or mammograms or suggestions
that aspirin be taken to prevent heart attacks. Noel and VonderHaar were correct that Morgan's
practice was strongly problem oriented. Barnes was convincing in terming the lack of preventive
medicine protocols as placing Morgan's patients at risk by deviating below the standard of care.

46.  Bames testified about other matters of concem to her but findings are made only
in regard to those items that are specifically delineated as the factual basis of the Complaint.

47.  Barnes testified that the standards of care that she enunciated were for the
Commonwealth as a whole and that no distinction was made in regard to the standard of care as
to whether the doctor had a solo practice, a multi-physician practice, or was associated with an
institution. She stated that the standard of care is based upen medical literature and studies,
lectures, association with professional colleagues, published guidelines and other recognized
medical sources.

48. Noel agreed to the same sources of the standard of care as Barnes delineated, but
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Noel emphasized that the standard of care rested ultimately upon the actual practice of the
physicians in the Commonwealth. Tt not based on an ideal but the reality of everyday practice.
VonderHaar and Noel agreed that the standard of care varied according to sex, gender, age, and
other factors. VonderHaar elaborated that, for instance, individuals in the 18-30 age range do not
come in for annual examinations, women are more apt 10 schedule physicals than men are, and
such. Thus in a sense the standard of care varies according to the factors relevant to each
patient’s situation.

CONCLUSIONS OF LAW

49.  Theinitial allegation is that Morgan violated KRS 311.595 (13). That statute
provides:

KRS 311,595 (13). Violated any agreed order, letter of agreement,
order of suspension, or the terms or conditions of any order of
probation, issued by the board.

50.  The agreed order cited in the complaint is the Order Amending Agreed Order of
Probation of September 14, 1999, Barnes criticized Morgan's failure to regularly adhere to the
SOAP format which was stated in paragraph 2(f) of the Agreed Order. Included in the SOAP
format is a plan of treatment, “P, " which is required in paragraph 2( p). The only faulty record
mentioned by Barnes after the Agreed Order of September 14, 1999, was in regard to Patient L.
There were other post-Agreed Order entries that viclated the required format. It is concluded that
Morgan violated paragraphs 2(f) and 2(p) of the Order Amending Agreed Order of Probation.
These failures are violations of KRS 311.395(13).

51. There was no testimony concerning violations of paragraphs 2(g), (h), (i), (i), (k),

(1), (m), (n), (0) and (q) of the Agreed Order. A review of the records indicates that most patients

only saw Morgan once or twice after September 14, 1999, so some of the Agreed Order

22




requirements were not relevant--such as requiring a physical on the initial visit, because none of
the subject charts belonged to new patients; or coordination with the primary care physician,
because Morgan was the primary care physician. The records revealed that patients were
identified by social security number and date of birth; each entry was dated: vital signs were
recorded at each office visit; follow-up status was generally noted. The general quality of
Morgan's record keeping was improving. Because only two and one-half months of records had
been compiled since the issuance of the Amended Order and because there was no testimony as
to what would have been considered adequate compliance, no accurate evaluation could be made
concerning many of the Order’s requirements. There was not sufficient proof'to find a violation
of KRS 311.595(13) in regard to paragraph 2(g), (h), (i), (), (&), (1), (m), (n), (0) and (q) in the
Order Amending Agreed Order of Probation.
52.  The second allegation contained in the Complaint stated that Morgan had violated
KRS 311.595(9) as illustrated by KRS 311.597(2). Those statutory provisions state:
KRS 311.595 (9): Engaged in dishonorable, unethical, or unprofessional
conduct of a character likely to deceive, defraud, or harm the public or any
member thereof; [as illustrated by]:
KRS 311.597 (2): Issues, publishes, or makes oral or
written, representations in which grossly improbable or
extravagant statements are made which have a tendency to
deceive or defraud the public, or a member thereof....
53. [t is concluded on the basis of the facts that were found above that there was no
violation of KRS 311.595(9) as illustrated by KRS 311.597(2). There was no testimony nor
documentary evidence to support the allegation.

54.  The third allegation contained in the Complaint stated that Morgan had violated

KRS 311.595(9) as illustrated by KRS 311.597(3). Those statutory provisions state:
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KRS 311.595 (9): Engaged in dishonorable, unethical, or unprofessional
conduct of a character likely to deceive, defraud, or harm the public or any
member thereof; [as illustrated by]:

KRS 311.597 (3):A serious act, ora pattern of acts
committed during the course of his medical practice
which, under the attendant circumstances, would be
deemed to be gross incompetence, gross ignorance,
gross negligence, or malpractice.

33.  As quoted above “gross negligence” includes “malice or willfulness” or “‘utter and
wanton disregard of the rights of others,” Cooper v. Barth, 464 S.W.2d 233, 234 (Ky. 1971), or
“reckless distegard for the safety of other persons.” Hoke v. Cullinan, 914 S.W,2d 335, 337,
(Ky., 1595).

56. The charges under the heading “Failure to Work-up Illnesses,” the failure to
moniter the side-effects of Prandin in regard to Patient C, the failure to document office Visits,
and the charges under “Quality Control in the Office” were described by Barnes as [ el
negligence. These charges did not rise to the level of gross negligence.

57, As described in the facts above, Morgan was not malicious, willful, wanton or
reckless in regard to the problems of Patient A, Patient B, Patient C, Patient E, Patient G, and
Patient K. He was concerned about and attentive to their problems but dealt with them less
aggressively and thoroughly than Bames thought was proper. Noel and VonderHaar agreed that
Morgan's treatment was acceptable. Bames’ allegation that Morgan failed to document his
patients’ office visits and ignored his office staff’s fabrication of vital signs was simply not
supported by the documentary evidence in the record. There was no substantial evidence in the
record to prove that the laboratory work was incompetent or fabricated. Barnes herself admitted

that her allegations in regard to the laboratory work was only a guess.

58. Bames described the use of Lincomycin, Serapes, and protimes as “gross
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ignorance,” Barnes apparently considered “out-of-date” as equivalent to gross ignorance and that
s not a valid equivalent. Morgan, Noel, and VonderHaar all testified convincingly about the
benefits of Lincomycin and Serapes, pointing out that they still had useful and curative purposes
although pharmaceutical producers had moved to other drugs, Morgan testified as to his
knowledge about the drugs’ limitations and side-effects--which is a problem with all drugs.
VonderHaar agreed that a more accurate and universal test has been developed to test blood
coagulation, but he not think that the use of protimes was egregious.

59.  The problems of Patient A, Patient B, Patient C, Patient E, Patient G, and Patient
K were also termed “malpractice” by Bames. Black's Law Dictionary, 971, (7* ed.), defines
“malpractice” as “An instance of negligence or incompetence on the part of a professional.”
“Negligence” is defined as: “A tort grounded in this failure, usu. expressed in terms of the
following elements; duty, breach of duty, causation, and damages.” /d. at 1056. KRS 311.597(4)
provides discipline for “a failure to conform to the standards of acceptable and prevailing
medical practice within the Commonwealth of Kentucky,” i.e., a breach of the duty to conform to
a standard of care. Thus, by juxtaposition, malpractice in KRS 311.597(3) is impliedly a misstep
less senous than “gross neglipence" but more serious than “a failure to conform to the standard
of care.”

60.  Based on Morgan's reluctance to transfuse or hospitalize Patient A despite the
gravity of her condition and despite the general aggravating factors enumerated by Barnes as well
as the dire consequences suffered by the patient, it is concluded that Morgan's treatment of
Patient A was malpractice, It is concluded, on the basis of the expert testimony of Noel and
VonderHaar, that Morgan's treatment of Patient B, Patient C, Patient E, Patient G, and Patient K

was not malpractice.
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61.  The third allegation contained in the Complaint stated that Morgan had violated
KRS 311.595(9) as illustrated by KRS 311.597(3). Those statutory provisions state:
KRS 311.595 (9): Engaged in dishonorable, unethical, or unprofessional
conduct of a character likely to deceive, defraud, or harm the public or any
member thereof; [as illustrated by];
KRS 311.597 (4): Conduct which is calculated or has the
effect of bringing the medical profession into disrepute,
including, but not limited to, any departure from, or failure
to conform to the standards of acceptable and prevailing
medical practice within the Commonwealth of Kentucky....
For the purposes of this subsection, actual injury to a
patient need not be established.

62.  Bames, Noel, and VonderHaar were in fundamental agreement that the standards
of acceptable and prevailing medical practice stem from a variety of sources, both formal and
mnformal, such as conversations with fellow physicians, service on credentialing committees,
learned treatises. Barnes placed more emphasis on published standards while Noel relied more on
informal sources. Noel and VonderHaar agreed that the standards of practice vary according to
the factors governing the situation. There was agreement in the legal arguments of the parties that
the standard is the minimum safe, effective, and acceptable treatment prevailing in the
Commonwealth.

63.  The factual statements in the Complaint lists 12 deviations from the standard of
care based on Bamnes’ review of the charts of 11 of Morgan's patients. The same situations were
also termed gross ignorance, gross negligence, or malpractice by Barnes.

64.  Based on the testimony of Noel and VonderHaar, it is concluded as a matter of
law that Morgan’s failure to use the SOAP format to document the majority of his patients’ visits

was not a departure from, or failure to conform to the standards of acceptable and prevailing

medical practice within the Commonwealth of Kentucky.
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65.  Based on the testimony of Noel and VonderHaar, it is concluded as a matter of
law that Morgan did not depart from, or fail to conform to the standards of acceptable and
prevailing medical practice within the Commonwealth of Kentucky in failing to work up,
hospitalize, or refer to a specialist Patient B, Patient E, Patient G, or Patient K.

66. Based on the factual evidence in the record, it is concluded as a matter of law that
Morgan did nat depart from, or fail to conform to the standards of acceptable and prevailing
medical practice within the Commonwealth of Kentucky in regard to his treatment of Patient D.
Morgan did give Patient D a tetanus booster.

&7, Based on the evidence in the record, it is concluded as a matter of law that
Morgan did not depart from, or fail to conform to the standards of acceptable and prevailing
medical practice within the Commonwealth of Kentucky in regard to Morgan's follow-up on
Patient C's use of Prandin.

68.  Based on the testimony of Barnes, it is concluded as a matter of law that Morgan
departed from, or failed to conform to the standards of acceptable and prevailing medical practice
within the Commonwealth of Kentucky in regard to Morgan’s failure to follow-up on the
abnormal laboratory results of Patient C, Patient E, Patient H, and Patient I.

69.  Based on the testimony of Noel and VonderHaar, it is concluded as a matter of
law that Morgan’s use of Lincomycin was not a departure from, or failure to conform to the
standards of acceptable and prevailing medical practice within the Commonwealth of Kentucky.

70.  Based on the testimony of Noel and Morgan, and the uncertainty of Bames as well
as the documentary evidence, it is concluded as a matter of law that Morgan did not depart from,
or fail to conform to the standards of acceptable and prevailing medical practice within the

Commonwealth of Kentucky in his use of vinegar and hydrotherapy.
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71.  Based on the testimony of Noel and VonderHaar, as well as the office charts
mtroduced into the record it is concluded as a matter of law that Morgan did not depart from, or
fail to conform, to the standards of acceptable and prevailing medical practice within the
Commonwealth of Kentucky in regard to the quality control in Morgan’s office and laboratory.

72. Based on the testimony of Barnes and the office charts introduced into the record,
1t is concluded as a matter of law that Morgan departed from, or failed to conform to the
standards of acceptable and prevailing medical practice within the Commonwealth of Kentucky
concerning health maintenance care or preventative medicine.

73, Having found that Morgan violated KRS 311.595(9) as illustrated by KRS
311.597(3) in regard to his malpractice concerning Patient A and that he violated KRS
311.595(9) as illustrated by KRS 311.597(4) in regard to his breach of the standard of care
concerning his failure to follow up on abnormal laboratory values, his continued use of Protimes
rather than INR, and his lack of health maintenance care, it is concluded that Maorgan violated
KRS 311.595(13) in regard to paragraph 2(t) of the Agreed Order,

74.  The recommended discipline in this matter takes into account the fact that Kirk
Morgan’s license has been suspended since March 16, 2000. Thus Morgan has been punished for
three years. Morgan has served sufficient time in suspension, He should be reinstated into the
profession--but in such a manner that will rehabilitate his skills and protect the public. He should
be placed on probation on rehabilitative terms.

75. In formulating the terms of Morgan's reinstatement, the CPEP Executive
Summary should be considered. In her deposition which explained the goals and purposes of
CPEF and the evaluative process that Morgan underwent, Illige was asked by the attormey for the

Board: “Did you see any of the same concems raised by Dr. Bames that were raised during the
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assessment by CPAP [sic.]?” Illige responded: ““The issues seemed similar in terms of
unacceptable patient care documentation and evidence of problems with both medical knowledge
and clinical judgment, yes.” Ex. 19 at pp. 54-55. The issues, however, translate only generally
across the different formats--standardized and personalized testing versus an administrative
hearing. Also CPEP was judging Morgan against the best that he should be while the statutes of
the Commonwealth only demand an adherence to the lowest standard of acceprable care,

76.  The bottom line conclusion of CPEP was “Because of the extent of the
deficiencies identified and concerns that his care may put patients at risk, Dr. Morgan should
retrain in a residency setting. Dr. Morgan did not demonstrate the ability to remain in
mndependent practice while attempting to remediate his clinical skills.” Ex, 19, ex, A at 21,

77.  VonderHaar, Noel, and Morgan himself pointed out that there were significant
reservations and qualifications to accepting CPEP’s harsh recommendation. Morgan had been
out of practice for over a year at the time of the evaluation. Morgan was naturally tense and
stressed about the possible effect of the assessment on his future, The computerization of much
of the testing was an unfamiliar mode for Morgan.

78.  Italsois to be recognized that Morgan went to CPEP in good faith in order to
work to get his license back. He accepted the outcome in good grace and contacted over 50
residency programs in order to retrain. Because he had been out of school for many years,
because of Medicare payment limitations, because he could not obtain medical malpractice
insurance, no one would accept Morgan as a resident.

79.  There should be some way to remediate and relicense Kirk Morgan.
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RECOMMENDED ORDER

Being sufficiently advised, IT IS HEREIN RECOMMENDED that Kirk Morgan be

placed on PROBATION on such terms as are acceptable to Kentucky Board of Medical

Licensure.

Exhibits 3-17 are SEALED in order to protect the privacy of the patients.

NOTICE OF EXCEPTION AND APPEAL RIGHTS

Pursuant to KRS 13B.110 (4) you have the right to file exceptions to this recommended

decision:

(4) A copy of the hearing officer's recommended order shall also be sent to each party
in the hearing and each party shall have fifteen (15) days from the date the recommended
order is mailed within which to file exceptions to the recommendations with the agency
head.

You have a right to appeal the Final Order of the agency pursuant to KRS 13B.140 which

reads in part:

(1) All final orders of an agency shall be subject to judicial review in accordance with
the provisions of this chapter. A party shall institute an appeal by filing a petition in the
Circuit Court of venue, as provided in the agency’s enabling statutes, within thirty (30)
days after the final order of the agency is mailed or delivered by personal service. If venue
for appeal is not stated in the enabling statutes, a party may appeal to Franklin Circuit
Court or the Circuit Court of the county in which the appealing party resides or operates a
place of business. Copies of the petition shall be served by the petitioner upon the agency
and all parties of record. The petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement of the grounds on which the
review is requested. The petition shall be accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), “Such review [by the Circuit Court] shall not constitute an appeal
but an original action.” Some courts have interpreted this language to mean that summons must
be served upon filing an appeal in Circuit Court.
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50 RECOMMENDED this 12" day of May, 2003.
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SUSAN S. DURANT
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Executive Summary

Kirk Deeb Morgan, M.D.
May 14 - 16, 2001

This is a condensed summary of findings detailed fully in the accompanying report for Kirk Deeb
Morgan, M.D.

REASONS FOR ASSESSMENT: Kirk Deeb Morgan, M.D. is a 535 year-old family physician who
presented voluntarily for an Assessment with Colorado Personalized Education for Physicians (CPEP)
while in the process of an investigation by the Kentucky Board of Medical Licensure (Board), A Board
investigation found that Dr. Margan failed to conform to @ standard of record keeping, work-up life-
threatening conditions, provide complete care, monitor a patient adequately for side effects of medication,
follow-up abnormal laboratory values, and pravide preventive care; he also was found to use outdated,
less effective therapies. The Board placed an Emergency Order of Suspension on Dr. Morzan's Kentucky
license on March 16, 2000. He has a reciprocal suspension in Indiana. =

BACKGROUND: Dr. Morgan is a graduate of University of Louisville School of Medicine in
Kentucky, Afier a rotating internship at University of Louisville, he joined a family practice residency at
Valley Medical Center in Fresno, California, He then returned to the University of Louisville to complete
his family practice training. Dr, Morgan was board certified but failed the recertification gxam in his
fourth seven-year cycle, chose not to retake the exam, and is therefore no longer certified. Dr. Morgan is
currently employed in automotive sales.

OVERVIEW OF ASSESSMENT MODALITIES

Stundurdized Testing Personalized Testing

Cognitive Function Screen Two Structured Clinical Interviews (SCI)

Primum Computer Case Simulations Transaction Stimulated Recall Interview (TSR)
| Meachanisms of Disease MCQ Exam | Physician-Patient Communication Evaluation

Family Practice Multiple Choice Exam
- Simulated Patient Chart Review

Electrocardiogram Interpretation

Personal Preference Inventory

Additional Assessments

| Review of Health Information | CPEP Staff Observations of Participant Behavior

Note: CPEP cannot resolve the issue of the proper place of alternative and complementary medicine in
practice in the United States.

IMPRESSIONS: As detailed fully in the body of this Report, Dr. Morgan demonstrated significant
deficiencies in several areas during this Assessment. Dr. Morgan's medical knowlsdge was limited and
showed specific weaknesses in several areas. An analysis of Dr. Morgan’s cognitive function screen
suggests possible difficulties in the areas of learning and memory requiring further evaluation. In
addition, questions about Dr. Morgan's cognition arose throughout the Assessment process. Dr. Morgan
demonstrated an overall disorganized approach and inattention to detail, and showed no structured,
evidence-based approach to diagnosis and treatment. His communication skills were marginal.
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Regarding documentation, Dr. Morgan was able to generats progress notes at CPEP that were effective in
conveying what transpired during simulated patient encounters. However, a review of records from Dr.
Morgan's former practice did not demanstrate this and lacked critical information. Dr, Morgan's office
charts were found 1o be disorganized and lacking detail in critical areas. Demonstrated abilities were
not sufficient to support Dr. Morgan returning to the practice of medicine independently without
first engaging in extensive re-education.

RECOMMENDATIONS: Dr. Morgan needs to obtain a diagnostic neuropsychological evaluation. In
light of his overall poor performance, he deserves a comprehensive work-up 1o identify any conditions
which might interfere with his ability to function at the high level required for medical practice as well as
his ability to participate in an intensive, remedial education program. If further testing does not
demonstrate any impairment, CPEP recommends that Dr. Morgan engage in a fully supervised education
program, such as a residency, because of the extent of his problem solving difficulties.
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Assessment Report

Kirk Deeb Morgan, M.D.
May 14 — 16, 2001

L. Reasons for Assessment

[The CPEP Medical Education Director (MED) obtained this information from conversations
with Dr. Morgan and from documents submitted by Dr. Morgan and the Kentucky Board of
Medical Licensure.]

Kirk Deeb Morgan, M.D. was subject to an Emergency Order of Suspension by the Kentucky
Board of Medical Licensure (Board) on March 16, 2000 and has not practiced in Kentucky since
that time. He discontinued practice in Indiana shortly thereafter. The investigation that
promipted the suspension began following a grievance submitted to the Board by the daughter of
a patient who died while under the care of Dr. Morgan, The daughter alleged that Dr. Morgan
provided inappropriate care to her mother related to monitoring for and treatment of side effects
of anti-inflammatory pain medication. The patient developed a bleeding ulcer and eventually
died,

Dr. Morgan had been subject to previous investigations and actions of the Board. An Agreed
Order was placed upon his medical license in 1991, implementing restrictions regarding his use
of chelation and intravenous (IV) hydrogen peroxide therapy. Subsequently, the Board issued
another Agreed Order in 1994, stating that Dr. Morgan would not utilize chelation therapy or
ethylene diamine tetra acetic acid (EDTA), IV hydrogen peroxide, or IV Germanium. In 1994,
after two complaints alleging that Dr, Morgan had recommended oral hydrogen peroxide therapy
and was referring patients to another physician located out of state to receive chelation therapy,
the board issued an Agreed Order of Probation of five years duration. A: the requést of Dr.
Morgan, an Amendment was issued on September 14, 1999, removing chelation therapy from’
the terms and conditions of probation; this occurred after the Board considersd material
submitted by Dr. Morgan, including protocols and patient charts for review. In addition, this
Amended Order of Probation detailed conditions of the probation which required Dr. Morgan to
adhere to various standards of record keeping, including keeping legible records, maintaining
charts in the “SOAP" format, obtaining informed consent before procedures, including an
accurate and current history of the medical problem being treated, validating diagnoses by
objective means, formulating a plan of treatment for each patient, indicating if a patient has
allergies and clearly noting such allergies, taking vital signs on all patients, keeping detailed lo gs
of patients administered EDTA, among other items.

During the most recent investigation, the Board determined that Dr. Morgan violated the Order
of Probation issued in September of 1999. Specifically, that Dr. Morgan had failed to conform
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to a standard of record keeping. The Board was also concerned about patient safety after
considering a report submitted by a physician consultant based on chart reviews of eleven of Dr,
Morgan's patients. The consultant detailed cases where Dr Morzan may have failed ta
recognize a potentially life threatening situation or failed 1o treat such a situation appropriately:
an elderly patient with an acute gastrointestinal (GI) bleed and a hematoerit of 22% who was not
immediately hospitalized and subsequently died; a patient whose electrocardiogram (ECG) was
recognized as a possible myocardial infarction (MI) by Dr. Morgan, but for whom thare was no
documentation that admission was recommended: and a patient whose ECG was suspicious for
1schemiz with no indication in the chart that these changes were recognized or acknowledgzed by
Dr. Morgan.

In one case outlined in the report, the consultant states that, despite a letter from a consultant
indicating a patient was experiencing side effects of a medication, Dr. Morgan did not document
any subsequent education of the patient regarding this or change in management to avoid such
side effects. There were a number of cases described by the consultant where she noted that
there was no apparent follow-up of abnormal taboratory values.

The consultant noted indications that Dr. Morgan, in several instances, used out-dated, fess
effective therapies, such as the use of older antibiotics, for instance intramuscular (IM)
Lincomyein; use of older, centrally acting antihypertensives with high side-effect profiles: and
failure to chose an ACE inhibitor in a patient with diabetes and hypertension. In addition, the
consultant reported Dr. Morgan’s use of therapy of questionable or unproven benefit: use of
Lecithin and Lipex to treat hyperlipidemia in a patient with known coronary artery disease and
vinegar for a treatment of congestive heart failure. The report also documented use of outdated
or unconventional laboratory testing; for example, the use of prothrombin time (PT), rather than
International Normalized Ratio (INR), to monitor patients on coumadin therapy, and the use of
4, rather than thyroid stimulating hormone (TSH), to monitor a patient on thyroid replacement.

These findings led the Board to proceed with the suspension of Dr. Morgan's medical license.
Dr. Morgan’s objectives of participating in the Assessmient with Colorado Personalized
Education for Physicians (CPEP) were two-fold, He hoped to provide the Board with additional
information te-support reinstatement of his license. In addition, he stated he hoped-to gain
awareness of current private medical practice standards in office and hospital settings,” Dr.
Morgan desires to return to practice, perhaps in association with another physician interested in
chelation therapy. '

II. Education and Practice History

[The CPEP MED obtained this information from verbal and written information submitted by
Dr. Morgan.]

Dr. Morgan is a 55 year-old family physician from Louisville, Kentucky. He received a B.S.
from Murray State University in 1967, He then attended University of Louisville School of
Medicine, KY, graduating in 1971. At this point in time there were very few residency programs
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available in family practice. After a rotating internship at University of Louisville; since the
family practice program in Louisville was still in development, Dr. 'Morgan spent his second vear
of residency at Valley Medical Center in Fresno, CA. He then returned to the University of
Louisville as chief resident in family practice. Dr. Morgan noted that he was the first family
physician in Kentucky to be both residency-trained and board-certified.

Dr. Morgan initially certified in family practice in 1974, and recertified in 1980 and 1986, His
subsequent attemipt to recertify was unsuccessful, and Dr. Morgan felt that it would be difficult
to devote the time necessary to prepare; therefore, he did not attempt to recertify again, He is,
however, certified by the American Board of Chelation Therapy since 1987 with recertification
in 1993 and 1999. The American Board of Chelation Therapy is not recognized by the
American Board of Medical Specialties.

Dr. Morgan's licenses in Kentucky and Indiana are suspended, pending the outcome of the
Kentucky Board's current investigation. Dr. Morgan was licensed in California from 1972 until
1977.

Following residency, Dr. Morgan continued a relationship with the University of Louisville as
the Director of the Family Medicine Residency Program, 1977 until 1978. He remained a
clinical instructor with the University for the following year and served as 2 clinical advizor to
the residents in 1979, 1980, and 1983, Dr. Morgan was a preceptor from 1983 until 1987.

Dr. Morgan also held locum tenens positions during his first three years of practice. In addition
to continuing locum tenens work until 1985, Dr. Morgan began a solo medical practice in a
suburb of Louisville in 1977 where he practiced until March 2000. After his father retired, Dr.
Morgan managed his father’s solo medical practice from January 1997 through March 2000. Dr.
Morgan also reported practicing during the Spring of 2000 in Clarksville, Indiana in a two-
physician practice. Dr. Morgan stated that during his last twelve months of practice, he saw 20
patients per day. He estimated that 50% of his patients were older than 5 years of age and only
o were pediatric patients, Dr. Morgan did not provide obstetric care. He saw approximately
40 patients per month at local long-term care facilities or in their homes.
In his former practice, Dr. Morgan performed ECGs and X-rays; neither of these tesis were .
routinely over-read, but he had means to have this done electively. Other procedures routinely
performed by Dr. Morgan included arthrocentesis, treatment of fractures, flexible
sigmiodoscopy, Holter monitoring, and minor surgeries, such as vasectomies and removal of
skin lesions. His-office was equipped with a “crash cart” and defibrillator, He has not
participated in inpatient care for the past five to six years, having resigned hospital privileges
while under investigation by the Board.

Dr. Morgan is currently employed as an automobile salesman. While out of practice, he
continues to read articles from American Family Physician, Family Practice Management,
Journal of the Kentucky Academy of Family Physicians, Journal of the Kentucky Medical
Association, and Journal of Advancement in Medicine. Texts that Dr. Morgan referred to while
in practice included Conn's Current Therapy, Physician’s Desk Reference, The Merck Manual
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Textbook of Familv Practice (Rakel), The Principles and Practice of Internal Medicine (Harvey),
and others. The most recent CME attended was the Kentucky Academy of Family Practice
Seientific Assembly in May 2000,

Dr Morgan has had three malpractice suits filed against him. The first, in 1982, was dismissed.
The remaining two cases were in 1994. One concerned allegations of harm from IV hydrogen
peroxide and was seitled. The basis of the other suit was a claim of harm from IV hydrogen
peroxide and Germanium; this case went to trial 2and resulted in 2 judgment in the plaintiff's
favor,

III. Evaluation of Medical Knowledge and Clinical Performance

This section consists of the following content: Two clinical interviews, a transaction stimulated
recall interview, two multiple choice examinations covering topics in family practice and basic
mechanisms of disease, electrocardiogram interpretation, and simulated patient encounter chart
notes.

A. Structured Clinical Interview (SCI) £1:

The first consultant was a board certifiad family physician and faculty member of a community-
based family medicine residency program. The consultant conducted an interview based on two
hypothetical cases. He also reviewed seven charts submitted by Dr. Morgan.

The majority of charts were from patients that Dr, Morgan followed for long-term primary care,
Appropriately, each chart was divided into progress notes, lab results, and a section for other
results such as ECGs and chest X-rays (CXRs). In addition, all of the charts had a problem list
of both acute and chronic conditions. The consultant noted that most of the progress notes were
legibly written or transcribed in a brief “SOAP” format,

However, the consultant expressed many concerns about Dr. Morgan’s documentation. The
progress notes were brief and often did not include any physical exam findings. Many visits did
-not-have sufficient documentation to substantiate the diagnosis, There were cases wherethere
was inadequate demonstration of the reasan certain laboratory studies were ordered, and one case
where it appeared that lab studies that the chart note indicated were to be done were never
obtained, Lab results had no documentation indicating that the results were communicated to the
patient. The only indication that the lab results were reviewed was a single check mark on the
lab sheet. In addition, the consultant found numerous examples in which there was no
documentation that abnormal lab findings were addressed,

In one chart reviewed, Dr. Morgan ordered an AMAS (Anti-Malignin Antibody in Serum), as he
did for several other patients. The consultant had two concerns with this intervention. The
consultant questionsd the validity of this test as a screening tool for neoplasia; it is not a
generally accepted method of cancer screening. Dr. Morgan did not document adequale
rationale for obtaining this test. There was no notation as to why the test was obtained, nor was
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there documentation that the test results (above normal in this case) were addressed when they
becams available.

The consultant questioned the appropriatensss of Dr. Morgan's use and choice of antibiotics.
There were several examples where Dr. Morgan addressed patient complaints of upper
respiratory symptoms with both intramuscular injections of antibiotics and oral antibiotics, The
consultant noted that Dr. Morgan’s physical exam documentation to support such intervention
was most often scant or complately absent,

The consultant noted that, based on review of documentation, Dr. Morgan did not utilize
appropriate and accepted strategies in screening and managing diabetes and thyroid disease, The
consultant observed that Dr. Morgan routinely screened patients for diabetss with a Hemoglobin
AlC In his office. He also routinely screened patients for thyroid disease with a T4 assay. In
addition, it appeared that Dr. Morgan monitored patients on thyroid medication with T4 assays
rather than TSH.

One of the charts reviewed by the consultant raised concemn regarding Dr. Morgan's
management of patients on cholesterol-lowering therapy, The patient was treated over a long
period of time with statins for hyperlipidemia (Pravachol and, later, Zocor), but there was no
evidence that Dr Morgan routinely checked the patient's liver function tests to monitor for
adverse effects of the medication.

Based on the charts reviewed, the consultant noted that Dr. Morgan did not apply accepted
principles of the treatment of hypertension. For example, in one encounter, Dr. Morgan
documented dispensing samples for five different antihypertensives (two calcium channel
blockers, one angiotensin 1I receptor blocker, and two ACE inhibitors) in response to the patient
reporting that he was unable to obtain insurance coverage for his current antihypertensive. Dr.
Morgan did not clearly document a plan or direction for these new medications. On a follow-up
visit three months later, Dr. Morgan documented giving the patient a prescription for
spironolactone 23 mg., with directions to take *1 or 2 BID to TID" in combination with the
hisinopril. The consultant noted that there was no note referring to the disposition of the
- previously dispensed medications or how the patient was to manage this broad dosaze-range
prescribed.

During the interview, the first hypothetical case described to Dr. Morgan was that of a 68 year-
old female; the consultant asked Dr. Morgan to describe how he would manage this patient if she
presented with the.intention of transferring her primary care needs to him from a previgus
physician. The conSultant noted that Dr, Morgan was disorganized in his approach. The
consultant redirected Dr. Morgan to specifically deseribe his review of systems. Although Dr.
Moregan organized his review in the wraditional order of “head-to-toe,” the consultant ohserved
that it lacked sufficient thoroughness.

This first case generated several focused discussions about thyroid disease, urinary incontinence,
lipid disorders, and diabetes. The consultant thought that Dr. Morgan demonstrated a significant
lack of knowledge about these basic primary care concerns. For example, he was unable 1o list
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the basic forms of urinary incontinence commonly experienced by post-menopausal females. Dr,
Morgan incorrectly deseribed the rationale and protocol for monitoring thyroid function.
Although Dr. Morgan discussed the combined use of TSH and T4 assays to screen and monitor
thyroid function, the consultant commented that there was na evidence in the charts that Dr,
Morgan ever uses TSH.

Dr. Morgan could not adequately list the components and roles of @ standard lipid profile. In
addition, Dr. Morgan listed only thres interventions far hyperlipidemia: caleium channel
blockers, dietary changes, and chelation therapy. The consultant noted that calcium channel
blockers are not an indicated therapy for hyperlipidemia. The consultant reported that Dr.
Morgan's suggestion te use chelation as a treatment for hyperlipidemia has no substantiation in
the medical literature, Finally, the consultant thought it was significant that Dr. Morgan omitted
eXercise, statins, niacin, and sequestering agents from the list of possible interventions

The consultant noted a similar lack of basic understanding of diabetes. Dr. Morgan could not
describe standard screening protocols for diabetes, nor could he explain the diagnostic criteria for
diabetes. He could not state why ACE inhibitors are indicated for diabetic nephropathy and was
unaware of the use of microalbuminuria in the screening for nephropathy. Finally, Dr. Morgan
could not name any medicines that could potentially impair renal function.

The consultant next asked Dr, Morgan about a 40 year-old male with a one-week history of
cough and tactile fever. The consultant noted that Dr. Morgan was again disorganized in his
approach to this patient. During the discussion, the consultant noted that Dr. Morgan made
unsubstantiated assumptions about the patient’s smoking and alcoho! history, Dr. Morgan
described an overly limited physical exam and never asked for vital signs.

The consultant also observed that Dr, Morgan prematurely intervened with antibiotic therapy
before having all the necessary information to formulate an appropriate therapeutic plan. In
addition, the consultant thought that Dr, Morgan's choice of medicine, intramuscular penicillin,
was dn inappropriate route of administration for the patient and did not provide adequate
coverage for community-acquired pneumeonia.

- - o g i

The consultant thought that Dr. Morgan demonstrated significant deficits in his understanding of

this common primary care presentation, When asked about the indication for hospitalization, Dr,
Morgan did not list any objective criteria, but instead stated that he could determine if the patient
needs to be hospitalized by the “glaze in his eyes” and the history of fever. Dr. Morgan
presented inadequate justification for obtaining 2 CXR in this patient, stating that he would want
to get one for “haseline purposes.” Finally, when asked about the possibility of viral etiologies,
Dr. Morgan agreed that this was a possibility, but then incorrectly identified Mycoplasma as a
virus.

SCI #1 Summary: The consultant thought that Dr. Morgan’s medical knowledge was
inadequate with many deficits regarding common primary care issues. Dr. Morgan demonstrated
a lack of understanding of disease processes and a failure to utilize accepted medical practices.
The consultant was concerned about Dr. Morgan’s clinical judgment, noting that Dr. Morgan
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made inappropriate patient care decisions in both the charts and in the case diseussions. His
patterns of reasoning were disorganized and undisciplined, often based on inadsquats or
incorrect information, He did not attempt to gather the appropriaie information and he often
made assumptions about the patient’s complaints. Regarding Dr. Morgan's patient care
documentation, the consuliant noted the components of appropriate documentation, such as
problem lists, and section dividers: however he found that actual documentation was
disorganized and ineffective.

B. Structured Clinical Interview 22:

The second consultant is a board-certified family physician, in private practice, with a particular
interest in geriatrics. Prior to the interview, this consultant reviewed six charts that Dr. Morgan
had submitted and then used three of these for the basis of the interview.

The consultant noted that the charts were disorganized, overall, While Dr. Morgan attem pted 1o
provide structure using problem lists, the notes were incomplete and usually missing important
data. For example, there was no consistent allergy marker, the medication lists were incomplete
and not updated, and the problem lists were disorganized and confusing. Additionally, there was
no periodic screening flow sheet, diabetic or hypertensive flow sheets, or a structured format for
documentation of immunizations. There was little attention to periodic health scresning and
preventative care noted.

The consultant first asked Dr. Morgan about a 73 year-old woman with multiple medical
problems including chronic renal failure, diabetes mellitus, atherosclerotic coronary artery
disease, and congestive heart failure. This patient was seeing several other physicians for her
medical problems and was followed by Dr. Morgan on an intermittent basis. Dr. Morgan
thought he was aware of the other treating physicians interventions, but the consultant found
little documentation regarding the patient’s concurrent medical care in the chart.

An ECG was available in the chart and Dr. Morgan was asked 1o interpret this tracing., Dr.
Morgan identified 2 *bundle branch block’ but was unable to decipher if this was right or left.
When directed, Dr. Morgan appreciated ST-T abnormalities; he was unable to identify if_these
were related to the bundle branch block or if these were ischemic changes. When discussing
ischemic blood markers, Dr. Morgan mentioned creatine phosphokinase (CPK), but did not
mention tropanin. '

Using this patient as an example, this consultant described a hypothetical scenario in which this
patient presented with increased volume overload, possibly congestive heart failure, and this
ECG. Dr. Morgan was asked how he would evaluate and treat this patient. In his response, Dr.
Morgan was disorganized, however eventually described an evaluation that would inciuds a
digoxin level, potassium level, complete blood count, and chest X-ray. The plans Dr. Morgan
considered as potentially appropriate for this situation ranged from sending the patient home,
checking an ECG every 15 minutes, rechecking the patient in 2 month, or writing a note to her
cardiologist. Last, Dr. Morgan added that he could have called her cardiologist and discussed
this ECG and clinical findings. The consultant commented that the differential in this seenario
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would have included inadequate volume reduction during dialysis as well as an ischemic event
leading to increased cardiac decompensation. The appropriate care would have been 1o
hospitalize her, or at least request immediate specialty evaluation. The consultant wag disturbed
with the disorganization of Dr. Morgan's response, and was not confident that Dr. Morgan would
have made a decision that was appropriately aggressive.

It was unclear from the chart review if this patient was receiving any form of anticoagulation
therapy. When asked about anticoagulation, Dr. Morgan decided that anticoagulation would be
dangerous. The consultant noted that for this patient, current practices would include
anticoagulation.

Last, this patient was seen on June 22, 1999 with “severe abdominal pain and left leg pain” A
chart entry for this evaluation was made following the next visit on July 22, 1999, This late
entry did not mention the abdominal pain and lacked any patient instructions, follow-up
directions, or treatment rendered.

Discussing this severe abdominal pain, the consultant asked for a diagnostic differential. Dr,
Margan’s differential included arthritis, mvocardial infarction, constipation and lastly “possibly
ischemia.” The consultant was concerned with Dr. Morgan’s disorganized response, especially
with the most serious concern being last on his differential. The consultant was concerned that
Dr. Morgan would fail to recognize and appropriately evaluate this patient’s complaint.

The consultant then asked Dr. Morgan about an 80 year-old female with multiple medical
problems. The patient had been admitted to the hospital in 1993 following an acute episode of
confusion and disorientation. Documentation of Dr. Morgan's admission history and physical
was again disorganized, but did primarily address this neurologic event. During this admission,
Dr. Morgan provided supportive care, routine laboratory testing and intravenous fluids, but did
not pursue any further diagnostic testing, The patient was discharged the next day withoutr a
head computed tomography (CT) scan, anticoagulation, or documentation regarding  his
thoughts, treatments, patient education, or follow-up instructions.

The consultant asked how Dr. Morgan would approach this patient today. approximately nine
years later. Dr. Morgan, instead, defended his previous decisions, stating that further testing was
not done because the patient was indigent and unable to afford the diagnostic tests. This
evaluator disagreed with this reasoning but noted that if a standard evaluation was nat
performed, then the chart should document a conversation with the patient where the risks of
future neurologic events are clearly described and witnessed by family members or someone else
close to the patient:, This was not done.

Without financial considerations, Dr. Morgan stated that a head CT scan would be indicated and
other work-up could include a “heart ultrasound” looking for “thrombus, ejection fraction and
valvular disease.” Dr. Morgan indicated that he would order an ultrasound of the carotid arteries
as well. Dr. Morgan was aware of different types of strokes and different treatment for different
types of strokes. He discussed Coumadin, but in this case, was reluctant to use this treatment.
He was in favor of low dose aspirin, The consultant noted the appropriate aspects of Dr.
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Morgan's proposed work-up and treatment for ischemic cerebrovascular accidents, althouch
noting that usually a full aspirin dose is used. '

The consultant next presented a 61 year-old female with multiple problems including
hypertension, diabetes mellitus, and atherosclerotic vascular disease. This woman was receiving
Dilantin and when asked abowt the indication for Dilantin in this particular patient, Dr. Morgan
was unable 1o explain the reason this patient was taking this medication. Despite a review of the
chart by Dr. Morgan, the indication for Dilantin was not identified.

Dr. Morgan was asked about his management of diabetes mellitus. He stated that he regularly
monitored glycosylated hemoglobin and advised this patient on diet and exercise. No physical
examination documentation was found. For example, there was no documentation of eye or foot
examinations. There was no documentation of preventative discussion regarding shoes, nail
care, eic. There were no referrals for eyve exams or notes in the chart regarding ophthalmologic
visits. As previously noted, the medication list was incom plete. The consultant was not certain
what diabetic medications the patisnt was taking.

Last, the consultant presented a case from his praciice, an elderly, chronic renal failure patiznt
with decreased TSH and decreased T4. Dr. Morgan, afier reviewing these lab results, thought of
T3 thyrotoxicosis, and abruptly began discussing an old professor's preference to save serum on
his thyroid cases. Dr. Morgan failed to mention pituitary failure as a possible explanation.

SCI #2 Summary: Although Dr. Morgan's medical knowledge demonstrated some areas of
average performance, the consultant noted areas of significant deficit. In the discussion, with
direction provided by the consultant, Dr. Morgan, with effort, was generally able to develop a
limited differential, able to recognize most medical problems, and utilize specialists
appropriately. Areas in which Dr. Morgan showed deficits duning this interview included
recognition and management of serious medical conditions, endocrinology, and wtilization of
appropriate laboratory studies in acute and chronic conditions. The consultant expressed concern
regarding Dr. Morgan's clinical judgment. During this evaluation, Dr. Morgan's approach to
clinical problem solving was without structure. He had difficul ty formulating and prioritizing a
reasonable differential. The consultant was unsure if Dr. Morgan had the ability to_apply his
knowledge in a reasonable and systematic fashion. Documentation was poor and generally
disorganized. The consultant also indicated that Dr. Morgan's verbal communication skills were
not effective; Dr. Morgan was disorganized and tangential. His apparent difficulty with focus
and attention concerned the consultant,

C. Transaction Stimulated Recall (TSR) Interview:

Dr. Morgan told the consultant that he has used a computer but not for patient care or
simulations. He was a bit frustrated with the program and found it difficult to enter orders that
the computer would accept. He stated that he was unsure if he was to enter a diagnosis as soon
as it became clear to him, or if he was to continus caring for the patient. The computerized
setting did not allow Dr. Morgan to ask patients how they were doing, as he would have
preferred.
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When asked to rate himself in this exercise, he was unsure. He thought his care would have been
reasonable had these been office patients. In one case, however, he was not sztisfied. The
consultant noted that the review of the transcripts revealed poor performance. Dr. Morgan’s self-
assessment overestimated his actual management,

Dr. Morgan answered questions regarding all eight cases in the review. He recorded the correct
diagnosis in three of the eight cases. In the interview, Dr. Morgan demonstrated that he knew
two additional patients’ diagnoses. He came to the wrone conclusion in the remaining three
patients. When the consultant reviewed those three cases, she asked about key findings in two
and as a result, Dr, Morgan deduced the cormrect diagnoses during the interview. In the one
remaining case, Dr. Morgan listed the actual condition in his differential and a physical finding
supported this; however, his workup failed to address the possibility. In this case. Dr. Morgan
stayed with his imitial, incorrect, impression. The consultant concluded Dr. Morgan displayed a
tendency to overlook important data and may be inflexible in his thinking.

During the discussion, the consultant read brief descriptions of three cases. She then asked for a
differential diagnosis. When the symptoms wers in a physical location, Dr, Maorgan listed the
potential major and some minor causes. When the symptoms were general, he considered most,
but not all, major and few minor possibilities. Dr. Morgan did not describe his organizational
approach to differential diagnosis when asked. Although Dr. Morgan was hesitant in his
responses, the consultant thought that Dr. Morgan displayed the ability to use anatormy as a
guide.

Dr. Morgan demonstrated some limited breadth and depth of medical knowledze during the
interview. He described the origin and mechanisms of symptoms and body responses. He
understood the principles of certain laboratory tests. In each case simulation, Dr. Morgan
obtained the history and physical exam first. He then ordered a set panel of laboratory tests.
During the review, he interpreted most studies correctly. However, he did not demonstrate
current knowledge of laboratory findings and diagnosis in endocrinology. He failed to note
complete health-screening recommendations for cancer. He stated incorrect choices for
antibiotics and hormones. He did not display knowledge of indications for discrete testing, One
study modality he described in cardiovascular medicine was outmoded.

Dr. Morgan’s management strategy appeared to be aimed to prepare patients for consultants and
avoid poor outcomes that he had experienced in the past. During the simulation, he provided
timely workup and appropriate treatment in two of eight cases. In these, he displayed zood
knowledge and a:Suitable approach, missing only a few particulars. However, during the
simulation, he failed to address important data and/or was slow to respond to findings in multiple
cases. For example, in a pediatric case simulation Dr. Morgan obtained a significantly abnormal
vital sign and laboratory test result, yet did not act on these findings. In the same case, he
responded to an abnormal situation only after repeated prompts about the circumstance. In the
discussion, Dr. Morgan advised the consultant of steps he would take but had not recorded in the
other six cases. However, he still described workups and regimens in some that were incomplets
or not in keeping with the current literature. For example, Dr. Morgan placad one urgent
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problem into the wrong organ system; in another acute situation, he suggested possibly
ineffective treatment. In 2 semi-urgsnt case, he knew the diagnosis but providad only partial
therapy. His actions could have resulted in poor outcomes in more than half the cases.

TSR Summary: The consultant thought that Dr. Morgan demonstrated limitad breadth and
depth of medical knowledge; however he needed updating, specifically in the areas of
cardiology, endocrinology, health screening, pediatrics, and pharmacolegy. He displaved the
ability to reason logically but not flexibly, He did not demonstrate the ability to recognize
important complaints, to address significant laboratory findings, and/or to provide appropriate
treatment in six of the eight cases during the simulation. During the interview, Dr, Morgan
demonstrated knowledge about areas he overlooked in the test. However, he did not consistently
act on that knowledge. He showed an organized initial approach to patient care during the
simulations, but did not display a structured. analytical, evidence based plan to pursue diagnoses
and treatments. This is poor performance,

D. Multiple Choice Question (MCQ) Knowledge Test

Dr. Morgan completed a 103-item family practice exam as well as a 120-item test cavering
mechanisms of disease.

On review of the family practice exam, it was noted that several of the questions that Dr. Morgan
answered incorrectly were in the areas of infections disease and pediatric development. Thus,
the results indicated a need for review in those areas.

In the test covering mechanisms of disease Dr. Morgan achieved 2 score of 63% correct. This
represants the 20" percentile of performance of a group of 761 physicians who took this test.
This is poor performance and sugpests a need for better understanding of the basic mechanisms
of disease.

E. Electrocardiogram Interpretation

Dr. Morgan -was presented with ten electrocardiogram tracings and asked to provide an
interpretation and course of action for each. The CPEP Medical Director reviewed Dr. Morgan's
performance in this area.

Dr. Morgan identified many of the important findings on the ECG tracings. He correctly
identified changes as ischemic in four cases: however the location he specified was inaccurate in
two of these instarces. He misidentified the primary abnormality in three cases, however in
none of these particular cases would the patient have been adversely affected by these errors. In
three cases the treatment plan was questionable. Two of these plans included consideration of a
medication that was not indicated; in the other case the plan was not adequately aggressive.

Dr. Morgan’s overall performance on the ECG test was poor; the results indicate the need for
further review.
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F. Simulated Patient Chart N mtes

Dr. Morgan participated in thres simulated patlent encounters. (See Section [V for details.) Dr.
Morgan was asked to document each encounter in a chart note. The CPEP Medical Education
Director reviewed these notes.

The three notes were legible. Each was organized in the SOAP format, and all notes contained
all four components. The history of present illness sections documented the current concern,
exacerbating factors, and in some cases, social and family history, Exams were directed to the
chief complaint. For each patient, Dr, Morgan provided only one working diagnosis without
offering a differential diagnosis. In all three cases, the plan was well detailed, including the time
frame for a return visit. There was no documentation of patient education, In general, the notes
adequately conveyed what had transpired and would enable subsequent care providers to assume
care of these patients. Thus, Dr. Morgan's performance in this area was good, indicating that Dr.
Morgan knows how to document well.

1V.  Physician Communication Skills

General Qverview:

Dr. Morgan met with three Simulated Patients (SPs), presenting with abdominal pain, numbness
of the hand, and irritability. Dr. Morgan's skills ranged from substandard to excellent. He
focused more on the clinical complaint than the interactions with the SPs. Dr. Morgan
demonstrated most of the requisite skills, Areas of concern were primarily due to a lack of
application of skills, not an absence of skills. Owverall, his skills were margzinal,

Strengths.

Dr. Morgan effectively used language to facilitate the interactions. He used the SPs' names
throughout the interviews, provided adequate summaries, and used transitional statements to
direct the flow of questioning. He was conversational in tone and used the terms “we" and “us"”
to convey a partnership.

Dr. Morgan's interactions leading into and during the physical exams were excellent. He
summarized the history and his clinical thinking before initiating the exams. During the exams,
Dr. Morgan fully engaged the SPs and told them exactly what he was doing and why. When
discussing treatment options, he worked to get verbal commitment from the SPs and provided
them with timeframes.

Areas of Weakness:'

The consultant focused on three areas of weakness: note taking, seif-defeating statements, and
some of Dr. Morgan’s explanations. Dr. Morgan took so many notes at the beginning of the
interviews that they interfered with the development of rapport. They precluded eye contact and
slowed the pace by which the SPs were able to tell their story. Dr. Morgan commented that he
was simply completing the form provided by CPEP and that he does not let notes interfere with
his patient relationships, Midway through the histories he put the notes down and the
interactions became more personable.
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Dr. Morgan made an excessive number of self-doubting statements (ie., “I don't know exacily
what would be best for you.") throughout the interactions. During the feedback session, he
stated his belief that patients should know when the physician is not cerain. However, the
number and timing of these statements made it difficult for the SPs to have confidence in Dr.
Morgan's abilities since it appeared that he was unsurs of everything.

Dr. Morgan did a good job of explaining several points of confusion but he failed to address
many others. He explained the importance of a brace when the second SP expressed concern but
he did not explain carpal tunnel syndrome, nerve conduction 1318, or why he thought these were
relevant. Adding 1o the confusion was his use of technical language such as “anatomical arsa.”
Dr. Morgan stated an example of how he had used a suggested medication in the past with one of
the SPs. However, the example had no relevance at all to this SP's situation,

Frofessional Observations:

Dr. Morgan’s self-assessments correctly identified which interactions were viewed best by the
SPs. During the feedback session, the consultant noted that Dr, Morgan disputed essentially all
issues brought up by the consultant. s

Recommendations:

Based on the interviews, the consultant had significant concerns about a variety of issues. It was
recommended that Dr. Morgan seek individualized coaching. Prior to such an intervention, Dr.
Morgan should work on presenting himself in a more confident manner. Because he
demonstrated flashes of excellent behaviors, the consultant thought that, with greater confidence.
Dr. Morgan could make significant improvements with a few sessions of structured practice and
immediate feedback.

V. Interpersonal Style and Cognitive Function Screen

A. Personality Preference Inventory

The consultant found that Dr. Morgan is an ENTJ personality type based on the Myers Briggs
Type Indicator questionnaire administered, Dr. Morgan’s scores showed a strong preference for
Extraversion, and iNtuition, and a mild preference for Thinking, and Judging. :

The consultant commented that this type's energy is outer-directed and people-oriented (E),
perceiving events with possibilities and connections (), viewing the big picture and being
oriented toward the future. People with this profile may make decisions objectively looking at
the facts and principles (T). A lifestyle of structure and organization (J) is preferred.

This type is described as “life’s natural leader.” The strengths of an ENTJ are an ability 1o be a
strategist that sees possibilities in everything and acts on those ideas instantly with a penchant for
handling complexities, An ENTJ would pride himself on his independence and he has a passion
for learning. An ENTJ prefers a job with problems to be solved. Leadership qualities of the
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ENTI personality type include an ability to take charge, to be commanding and confrontative,
and to be gregarious.

B. Cognitive Function Screen

Dr. Morgan's overall scores on the tognitive function screen wers within normal limits.
However, some of his summary scores were below average and he had difficulty on tests of
memory ability. His immediate recall for verbal information was below average, and he forgot
more than an expected amount of the material over a brief delay. The consultant commented that
this may suggest some memory difficulties in Dr. Morgan, in the absence of more generalized
impairment. He had some attentional difficulty at times, but this was less than the memory
difficulty.

Although the result of this screen did not suggest generalized impairment in Dr. lorgan, the
difficulty he had with tests of learning and memory was concerping to the consultant, Without
an obvious explanation fer his difficulty, it would be prudent for Dr. Morgan to obtain further
neuropsychological assessment with a special focus on assessing multiple memory functions,

C. Observations of Participant Behavior

Dr. Morgan was pleasant and cooperative throughout the Assessment. He was punctual and
professional. Several consultants questioned Dr. Morgan's thought processes,

V1. Review of Health Function

Drr. Morgan submitted a note from his physician certifying a normal physical exam dated March
30, 2000.

VII. Assessment Summary

— it

[CPEP's Assessment conclusions about the participant physicians are based solely upon our
review of initial documents provided by the participant, the referring agency or institution,
assessment findings, reports, interviews and meetings with the physicians in question. Our
findings are not based upon the determinations or conclusions of peer review, judicial or state
licensing bodies. [n addition, this assessment is of general medicine, ]

Note: CPEP cantiot resolve the issue of the proper place of alternative and complementary
medicine in practice in the United States.

Dr. Morgan is a 55 year-old family physician from Louisville, Kentucky. He voluntarily
requested an evaluation by CPEP while being evaluated by the Kentucky Board of Medical
Licensure. A Board investigation alleged that Dr, Morgan had failed to work up lifs-threatening
conditions, provide complete care, monitor a patient adequately for side effects of medication,
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follow-up abnormal laboratory values, and provide preventive care; the board also alleged that he
used outdated, less effective therapiss. Dr. Morgan's licenses, in Kentucky and Indiana, are
currently suspended.

During this Assessment, Dr. Morzan's medical knowledge was significantly lacking. In some
instances, he proposed a spectrum of choicss of treatment plans for a given circumstance that
were strikingly varied in degree of ureency: it was unclear if Dr. Morgan understood the acrual
degree of acuity of the deseribed situation, He demonsirated specific deficits in knowledee in
the following areas: routine health maintenance: infectious disease; cardiovascular disease:
endocrinology; hyperlipidemia; pediatric development; ECG interpretation; and recognition of
acute, life threatening medical conditions: and basic mechanisas of disease,

Dr. Morgan's clinical fudgment and reasoning, as demonstrated in the charts and cases reviewed,
was an ared of concern. Dr. Morgan was, with direction, able to describe reasonable patient
work-ups in some cases; however, in general, he had a disorganized approach to history taking
and physical exams, and showed no structured, evidence-based approach to pursue diagnosis and
treatmentl. At tmes, Dr. Morgan appeared to jump to inaccurate conclusions ahout the
hypothetical patients, and used these faulty conclusions to formulate proposed plans for the
situations. Dr. Morgan did not demonstrate appropriate management of acute, life threatening
medical conditions. Dr. Morgan's stated management during the interviews was at times
inconsistent with his patient care documentation,

Dr. Morgan’s physician-patient communication skills were, overall, marginal. He effectively
used language to facilitate the interactions and did an excellent jab transitioning to the physical
exams. The three areas of concern were note-taking that interfered with patient rapport,
excessive self-defeating statements, and inadequate explanations to patients.

A review of documentation from Dr. Morgan's former practice found that chart notes were
overly briel and often lacking an adequate history or physical exam, disorganized, lacked
sufficient detail to convey what had transpired during the visit, and often did not justify
diagnostic or treatment interventions offered by Dr. Morgan. In addition, thers were instances
where there was no documentation that abnormal lab results were addrassed. In contrast, patient
care documentation in the notes for the standardized patients at CPEP was reasonably good,
suggesting that Dr. Morgan did not apply principles that he understands when writing notes in
his former practice.

Dr. Morgan’s cognitive screen demonstrated some difficulty with tests of learning and memory.
During the Assessment, Dr. Morgan demonstrated a disorganized approach and displayed a
tendency to overlook data, potentially validating the concerns raised by the cognitive screen.
Further neuropsychological testing is recommended.

Dr. Morgan submitted a brief note from his physician certifying a normal physical exam.

An Assessment such as that done by CPEP does not involve direct ohservation of the client
physician at work. Our conclusions, therefore, can address only whether the physician possesses
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the knowledge and judgment necessary 10 perform. We cannot predict actual behavior, Overa l,
Dr. Morgan's performance showed poor breadth and depth of medical xnowledze, poorly
organized clinical reasoning, questionable clinical Judgment, inattention to detail, incomplete
office charts, marginal communication skills, and problems processing important information
that could be related to difficulties with learning and memory.

Demonstrated abilities were not sufficient to support Dr. Morgan returning to the practice of
medicine independently without first engaging in extensive re-education.

VIIL. Frognosis, Implications for Ed ucation, and Other Interventions

In order to improve or enhancs practice, physicians as adult learners npeed ability, attitude,
motivation and insight. Dr. Morgan's curficulum vitae showed that his early career was one of
respectable  accomplishments; this likely reflects his overal] ability. Additional
neuropsychological testing may be helpful in identifving any cognitive problems that might
interfere with successful participation in an education plan. Dr. Morgan expressed an openness
to improve his clinical skills, however it is unclear if he has true insight into the extent of his
deficiencies or an awareness of the time and effort that an education plan will require. Dr.
Morgan expressed altruistic goals and a sirong motivation to return to clinical medicine.

# Neuropsychological testing:
Based upon Dr. Morgan’s neuropsychological screening test results, he may have soms
problems processing information that could affect his practice of medicine. Because of
this, more extensive evaluation involving a comprehensive neuropsychological
examination is recommended to rule out any underlying medical or neurological disease,
The testing is designed to measure skills and abilities related to higher-level brain
functioning, i.e., cognition, language, and memory.

This more comprehensive testing often requires Y2 to one full day of testing and examines
a variety of cognitive functions in detail. The testing should be performed by a
neuropsychologist who has experience working with physicians or other individuals who
need a high level of cognitive functioning to perform their jobs. While evaluation by a
neurologist may also be helpful, it should not be substituted for the neuropsychological
evaluation. Given Dr. Morgan's education and occupational background, CPEP
recommends a selection of tests that take into account the high leve]l of function
necessary for a practicing physician.

This testing :i‘-hﬂiifd be completed prior to his participation in an educational plan. 1f Dr.
Morgan has difficulty finding 2 qualified neuropsychologist to perform this testing, CPEP
can assist him in locating one.

Dr. Morgan cannot participate in an education program until his cognitive health concerns are
assessed and any impact on his practice is ascertained.
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Areas of Demonstrated Need in Medicine (including but not limited to):

Knowledge of

¢ Preventive care and cancer sereening:

© Infectious disease, especially use and choice of antibiotics;

o Treatment of hypertension;

© Sereening, diagnosis and management of thyroid disease:

¢ Screening, diagnosis and management of diabetes;

o Diagnesis and treatment of hyperlipidemia:

o Indications and use of hormones in gynecology;

o ECG interpretation;

o Basic mechanisms of disease:

o Clinical testing: increased understanding and appropriate use of laboratory and

other tests;
Judgment and patterns of reasoning:
Management of complex medical situations:
Recognition and response to life-threatening problems; x
Patient data formulation; the collection of histories and the creation of differedtial
diagnoses;
Patient care documentation, including management of chart components and creating
documents that appropriately convey that which transpired during a visit and the
thought process supporting the course taken:
Physician-patient communication skills.

Specific Educational Recommendations:
[The following recommendations provide the foundation for practice enhancement. Further
detailed educational planning may include additional interventions.]

Because of the extent of the deficiencies identified and concerns that his care may put patients at
risk, Dr. Morgan should retrain in a residency setting. Dr. Morgan did not demonstrate the

ability to remain in independent practice while attempting to remediate his clinical skills.

- —_——pe

IX. Signatures

J}:{W————a b-2b - O]

Elizabeth S. (race, M.D. Date
Medical Education Director
Colorado Personalized Education for Physicians



Assessment Report Page 20 of 21

Kirk Deeb Morgan, M.L..

My signature below indicates that I have had the opportunity to review the Assessment report. It
does not necessarily mean agreement with or approval of the report,

@Zﬁﬂ@é%@m D, é/?c:éfmf

Kirk Deeb Morgan, M.D. Date
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haviar e epileptic children. cven when
»e1ZUres W eie not the major probilem.

L MUN-EPILEPTICS

LivnsL=y oaxt Hesay Psychosomatic
Medinine 11842) 2% in wn ewrdy studv, obe
served that problem children given PHT
showed Lieliavioml improvenient

Broses avp Savinjox, Abreriven forrnal
of Psipohiintey (194217 reparted that delin-
quent buys committeed to a stibe braining
schoot showed important behavioral im-
provement o FHT therapy,

Linprovermerndt was seen ina recluction in
eatreme hypemctivity. excitabiline and teom-

per “Hare-ups™ and in attention Span ane-

mure officient work patterms,

SiLvERsMAN, Criminal Psychopathology
{1944).7" 1y what appears to be the fist re-
ported study on the use of PHT in priss
oners, lound PHT to be superior to all nther
dgents tested. The study was done with
sixty-fuur prisoners at the Medical Center
for Federal Brisoners, Springfield, Nis-
S0

Improvienients™ were noted in sleep,

sense wf well-being and cuaperativeness.

These oliservitions were made in a donhle-
blind erossover study with placeh,

Bobsis, Awmerican Journal of Digestive
Riseases (19431, reparting on his ten vears
vl ainecessiul treatman't',nf’pt'urira::. annk with
PHT. noted that all the patients bad one
thing in common—they were hizhly ner-
vous. (See p.35.)

Goonwis, Journal of the Notional Proe-
tologic Associntion (1946),'% repurting the
suecessful treatment of patients with pruri-
tus ani with PHT, agreed with Bupxin®® that

nervausness was a fpctor common in the
vist majariey of these patients. (See p. 54,

WALKEE anp NinkPataics, American
fournal of Psyelugtry (1947),5 troated tep
behavior problem ehildren with abnormal
EEG findings with PHT. None of the chil-
dren had clinical evidencs of seizieres, and
physical and newrolosical  cxaminativns
wiore all newative, :

All wf these children shinved definit
chinjeal improvement nuder PHT tren:-
ment,

Fanayrast axp Paceria. Annals af In-
ternal Medicine (1948) in discussing the
effects of PHT in labile dinbetes. noted that
PIT ulieviated wnaiety, nervous teusian
and irritability. In additicn, the ahilite to
eoncontrale wnd towork increased and the
patients exhibited a general feeling of well-
heing,

Zisimersax, New York State Jowrnal uf
Medicing (1955) = gave PHT o a zroup of
two hundred children having severe behav-
inr disorders. hinprovement was seen in
TUF of the cases,

The use of PHT resulted in reduced ex-
citability, less severe and less frequent teme-
per tantrums, redueced hvperactivity and
distractibility, fewer fears, and less ten-
deney to go out of contact.

Citan. Sextox axp Davis, Joursal of Pe-
tietrics (1964).% conducted an extensive
Wtudy ol 335 children clussificd as having
lonvulsive equivalent ssndrome character-
Jzud Ly avtonomic disturbances and dus-
function in behavior and communication. A
wajority of these patients had 14- and &
EEC patterns. PHT was used aluhe with
96 of these children and in cumbination
fith other drugs in 117 children.
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The symptoms bensfitad included head-
ache, abdominal puain, vasomotor distur-
bances, nausea, dizziness or syncope, fever
and/or chills, shortness of breath, eve pain,
photophobia, sweating, weakness, pain in
axtremities and chest nain

Behavioral and emational preblems, ra-
tardation, school problems in non-retarded,
sleep disturbances, speech problems and
neurslogical defieits alsa responded  to
treatrnent. The response was rapid and
oftensipiking.

Jowas (1863} in his book Ictal and
Subictal Newrosis, based on observations of
162 patients over a twelve-vear period,
found PHT of benefit in a wide range of
nonconvulsive disorders,

Among the symptoms which the author
noted were helped by PHT were anxiety,
depression, agitation, irritability, vielence,
headache, sleep disturbances, abdominal
symptoms, ssxual disturbances, hyvpochaon-
dria, visual and avditory phenomens and
body image distortion.

Lyws asD AMipos, Michigan Medicine
{1585)7 stucdied the effect of medication
with severelv disturbed delinguents uader
court jurisdiction. The number of patients
whao received PHT (out nf a total of 123) was
npt given,

They found that some of the children
with Lorderline EEGs but no epilepsy had
markedly aggressive behavior, These chil-
dren responded ta PHT when no other drug
seemed to help.

Drevrus (19660 reported on “The

--Berreficial Effects of PHT on the Nervous

Svstem of Nonepileptics—As Experienced

and Ohserved in Others by a Layvman,”
The author observed that multiple si-

multaneous thoughts as well as ohsessive

THOUGHT, MOUD AND BEHAVIOR - 3

and precceupied thinking were relisved by
PHT. Coincident with this, marked im-
provements were noted in symptoms of
anger and related conditions of impatienes,
uritability, agitation and impulsiveness.
Also, there was marked Improvement in
symptoms of fear and the related emotions
such as worry, pessimism, anxiety, appre-
hensiveness and depression.

He noted that the ability to fall usleen
more promptly and to sleep more soundly,
without nightmares, oceurrad in the major-
ity of cases. However, with a minoerity who
slept  excessively (so-called avoidance
sleep) duration of sleep tended to le bene-
Redallv reduced

Based on his observations, the auther
formed the impression that excessive bio-
electrical activity in the nervous svstem

causes unfavomable emotional responses,
auger and fear being chief among them.
PHT corrects this exvessive bioelectrical
activity, causing excessive anger and fear to
be eliminated.

Roesst, New York Store Journal of Medi-
cing (1967)Y stated that PHT is clinieally
elfective in impulsivity and behavior in hy-
peractive children and particularly effec-
tive in controlling niglitmares,

Resvick, International Journal of Neu-
ropsychiatry (1967),* reported a double-
blind controlled studyv with crossover and
placebo invelving eleven inmates at a
prison, selected from a group of forty-two
valunteers, The entire study [BEsxicx axp
Dacvrus, 1966)™ was recorded on tape.
The benefiviul effects of PHT wers rce-
ported in connection with awerthinking,
anger and fear, tension, irritability and hos-
tility, There was marked improvemént in
ability to concentrate and in sleep prob-
lems. Improvement was alsa ohserved in
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headaches, gastrointestinal  disturbances
and, in one case, phantom limb pain.
Subsequently similar observations were
made at 4 reformatory in six juvenile delin-
HUENTs ranging in age from twelve to fifreen.
With the administration of 100 mg PHT
daily, prompt relief in anger and fear way
noted and clearly expressed in marked dim.
mutiou in fighting by five of the bovs The
sixtl oy, wlho was withdrawn and passive,
became more autgaine, talkative and had an
oecasional fght. Ceneral improvements in
overthinking, tension, impatience, impul-
siveness, irritability, anger, fear, sleep dif-
fieulties and headaches were also observed,

—_—

Tuexen, International Journul of Neu-
rapsychiatry (1967),% studied the effect of
PHT on patients seen in psyehiatric prac-
tive during an eighteen-month period. They
sulfered from a wide variety of emotional
und behavioral disorders. Fortv-siy of fifty-
SIX neurotic patients improved. Improve-
ment was oliserved in relation to anger,
irritabilily, tension, sleep disturbances,
mininations, anviety. depression, feelings
of guilt wnd withdrawal, regardless of i
nastic category ur EEG Andings.

Because of the lack of sedution or stim-
wlatian, the author sirggested thut FHT
might be called o normalizer

Jasas Internationgl fournaf of Newrp-
nsyehiatey (J-LJET.I.""F"_ﬂaLLr.-rl thit over half
ol 211 paticnts seen in general psychi-
atric practice had a therapeutic response to
PHT, ranging from reduction tu complets pe-
versal of svinploms in the fllowing con-
ditivns: anxicty and tension stales, reactive
depressivns, vertain vrgnitive disturbanees,
obsessive-compulsive manifestations. hypo-
chondria, psychopathy, ohesity. and addic-
ton to alcohal and to cigarette smaoking.

e

e

Many putients reported favarable reactions
within une hour after intake of PHT

The author suggested that the uetion of
PHT placed it in a CUfEgary separate fiom
the tranquilizers or stimulants and agreed
with Tuaven™ that the term normalizer
seemed appropriute.

Avp. bterngtional Dirug Therapy News-
letter (1967105 in 4 sinmary uf the elinieal
peyehopharnacological value of PHT enti.
tled “New Uses fur an Old Drug,” pointed
aut the effectiveness of PHT fur pavchic
overactivity, distractibility, short aentian
span. irritability, impulsiveness, fnsammnia
and behavicral disorders in children.

I'tiv, Rtezo avp Suarmo, Diseases of the
Nervous System (LB6T),"™ studied the effect
of PHT, vombined with thioridazine, an
twenty hehaviorally disturbed children ane
adalescents. Eleven patients had personal-
ity disorders: five schizophrenic reactions:
and f{our chranic hraiy syndrome, two with
convulsions,

These patients showed las [Fistratiog

tolerance, livperctivity and restlessnsys,

sggressive destructive behavior, impulsives™

ness. poar school or wark perfarmance, an-
tisocial acts, sesuul aefing oul. irritabilit:
and stubbonmess.

After three manths of treatment. ffteer
of the twenty patients showed moderate to
marked improvement and fourteen of then
were disehaird

Tee, Amervican fournal af Usyeliniry
H965).™ reviewed his Rfteen vears' NAIS
renee witl PHT in the teeatme (of belws
ior disorders iu childeen

The author renorted that PHT improved
disruptive Lichavior in the larze mmjority of
the children seen during that period and
emphasized that PHT often lielped whan
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sion and sometimes severe depression. The
author notes that after cerebrovasciular ae-
cident the patient often has paresthesias
and tingling, He states that PHT not anly
frequently gives reliel from the puresthe-
sias, but that mentul syvmptoms also im-
OrvE.

* This dhiscussion of PHT by Dusiel is part of a
Lieger study of uther substinces entitled, “Peschiatric
drug uae and ulise i the uged ™ Forather wark on the
gffect uf PHT in cerebiral Blood Bow aned bvpnsly, see
Azl T 1216, 1360, T147. 3768, Sue alsi AntisAnaxic
Effucts o PHT, p. 131=137

Bozza, in a detailed paper presented at
the Fourth [talian National Congress af
Child Neuropsychiotry (1971).° reparts on
an incividual basis un twenty-one slightly
brain damaged retarded children who were
observed for periods of From twelve to
thirty-six months. In niost of the cases PHT
was tried. The authar concludes that PHT
and vitamins materially improved the ex-
pected intellectunl growth rate of these re-
tarded children. (See also Refs. §, 353, 373,
16261

ALvarez, in o book titled “Nerves in
Collisian™ (197217 reviews his twenty-fve
years experience in the use of PHT for «
widle variety of disorders.

In his bouk, Alvarez reports on the sue-
cesstul use of PHT in the treatment of anx-
iety, nervousness, tension, fear, nightmares,
lepression, rage, vielent outbursts, confu-
sion, fatigue (extreme), abdominal pain, al-
oholism, anorexia nerveosa, hed wetting,
nlackuuts, dizzy spells, head pain, involun-
tary movements, migraine-like headaches.
[See.also Rell 4.)

STEPHENS aND Suarren, The Journal of
Clinical Pharmacology (1973).%2 1y an ear-
lier paper™ the authors had reported an the
successful treatment with PHT of thirty pri-
vate psychlintric' nutpatients. This study had

THAUCHT, MO0 aNDEEHAVIOR + g

been done on a double-blind Crossaver

basis.

About two veurs later, ten of this group
of patients participated in u dauhle-blind
study of PHT for four consecutbive twp-wee
perinds,

Consistent with the previous stuchy, 100
myg tid, of PHT proved significantly more
effective than placebo in relieving svmp-
toms of anxiety, anger and irritubilite us as-
sessed hath by self-ratings and physiciuns’
ratings ol change:

R

Bropsey, Zusica, Casenas, EaNsTOFF
AND SACHDEV, Psychiatric journal of the
Unicersity of Ottawa (1983),° describe 3
group of ten patients with recurrent anxiety.
Eight responded to PHT alone, The ninth
responded to 4 combination of PHT und
clonazepam, and the tenth to carbamaze-
pine. All patients had normal routine EEGs,
but  abnormal twentyv-four-hour. slesp-

-

deprived EECs. (See also Ref 2355,

DE La TORRE, NavARHO 48D ALBRETE,
Current Therapeutic Research (1985) 245
reported a controlled study of eighty -
tents with irritable bowel syndrome. Forty
patients received PHT (100 myg tid.) and
forty  received conventional treatment
which included either a tranquilizer or an
antidepressant.

In addition to greater ralief of abdominal
pain, diarrhea, constipation, nauses, vomit-
ing and pyrosis, patients receiving PHT had
4 statistically significant greater number of
complete remissions of depression, insom-
nia and anxiety than patisnts recaiving con-
ventional therapy,

— g "

Violent Behavior

Many of the preceding studies have re-
ported PHT useful for anger and related
symptoms. Expressions used are aggressive
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ment of these types of recurring head and
facial pain

Bassin, Levinsow, Pickprr, Horeaas
axD Fiervs, Americen Journal of Surgery
V19745, B4 as part of & larger study, reported
that two of the patients with past-sympa-
thectomy neuralgiz, unresponsive ta me-
peridine, had immediate wifi
introvenpus PHT.

relief

TacucHr, Wartaxase anp loxu, Newrolo-
gia Medico Chirurgica (Tokye) {1981), =
reported a patient with bulbar syringomy-
elia who developed severs, intractable pain
and paresthesias in her legs, sbdomen wd
chest after cervical laminectomy. She also
develaped muecle spasms of lher npper
body. FHT. 230 mg/day, stopped both the
pain and musele spasms;

SwenprLow. Clinical Newropharmacol-
ogy (1984) 2 reviewed a series of 200 pa-
tients with various types of refractory
chronie lancinating or paroxvsmal  pain.
The etiolngies of the pain included post-
laminectormy, post-traumatic, post-herpetic.
post-uperalive, and post-amputation neu-
ralgias, as well as pain secondary to nefve
ar plexus injury ar aperation, atypical faewl
pain, and central pain svndromes. OFf fifrv-
two patients who received PHT as their first
drug, twenty-fourdound it efective. This
scvess vabe was hither than that achieved
with carbamazepine, clonazepam. and val-
proate.

Paly IN MULTIPLE SCLEROSIS

Marruews, Brain {[1555)) leparted
the effectiveness of PHT in the treatment of
painful spasms in a patient with muldple
sclerosis, When PHT, 100 mgt.i.d., was pre-
scribed, the attacks stopped within two

davs
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KuRotwa anp Suisasarl, Folig Peyehiv-
trica et Newrologicy foponice (1955) 1=
found that PHT andfor carbamazepine were
useful in suppressing the painful tunic
spasms in four patients with multiple scle-
rosis. In a further study, Stirsasant anp Ko-
HOIWaA. Archives of Neurology (1874). ™0
reparted the successful treatment of five.of
seven patients with PRT alone or in eoms
binatinn with carbamazepine.

SEILLRUD AND GoLnstees, Jour! af tha
Americen Medical Association [1883) 2
reportad in detail the case of o twenty-
seven-yvear-old male physician with multi-
ple sclerosts and paranyvsmal limb hemias
taxia and crossed faciul paresthesias whe
became symptom frec on 500 mg of PHT
per day.

CriFrokn axp Taurrer. Archives of
Neurology (1984) 7% reviewing the records
of 317 multiple sclerosis patients with »
wide variety of painful svndromes and ther
apies, reperted PHT's usefulnesy in the
treatinent af limihy, facial. head, and thormeic
pain.

ABDOMINAL Paly

Kertaway, CrawLgy any Bavawa, Epi-
lepsia (1959=1960) in o review of sxpe-
rience with a group of 439 children who had
consistent 14- and S-per-sceond <pike pat-
terns on the EEG and whose iy comi-
plaints were headache and abduininal pain.
found the most effective treatients were
PHT aie D‘iil'l‘l‘lﬂxr a]unf: ar in crambination.

L~ Peppencons. Hemrog, DicHTerx AND
Mavaian, JAMA (197812 nud PHT use-
ful in the treatment of three patients with
paroxyvsmal abdoeminal pain. When two of the
patients stopped thelr  medication  the
symptoms returnad. With the resumption of
the medication symptoms disappeared,

B ER sy !
e

P T B e a e
A‘:é%'-_'i::!nz;‘ _:".h'a-'q_._ :I.d

=TT

;mﬁiﬁat{ents, W
Gt the benefic

Lunie,
agy and J
trolled st

S gingivitis, |
rﬁ%ﬂ% gel) o
ZEUsitiviny, B

Peared, Ny

Rooay [}
A MADY, Ay



i eom-

al of the
LHR3) e
bwent-
h mmult-
¢ hemia-
ias whao

of PHT

LEs ﬂf
recards
with a
md thee-
in the
thameic

wa, Epi-
of expe-
w‘hD ]'I&E!
ike pat-
ary com-
nal pain,
its were
ikion,

ER  axd
'HT use-
nts with
woofthe

‘ibn the
nption of
wed.

?’ ! SCHAFFLER anND Kansowskr Schuwetzer

ische Medizinische Wochenschrif? (1
enaried §ix cases of paroxysmal shdominal
7| pain occarting in assotiation with cerebiral

51),3

dvsrhythmias, PHT contrnlled or reduced
the severity of the attacks in the four cases
i which it owas used alnne, In ons citse,
PHT, in combination with carhainazepine,
was used successfully and, in another cuse
carbamazepine wus used alone.

WOUNDS, ULCERS, BUENS

The topical use of PHT tu promote heal-
ing of skin ulcers, burns and other wounds
is reviewed in the Clinical Healing section.
The important benefit of topical PHT,
prompt relief of pain, is discussed here.

Crixrant, Actunlites Odonto-Stomato-
logigues (1972)™ in a study of fftv-eight
patisnts, with periodontal disease, reported
the beneficial effects of topical PHT on gin-
gival pain as well as bleeding.

Lupwic axp Otro, Bussian Pharmecol-
ogy and Toxicology (1852)™ in 4 eon-
trolled study of sixty patients with atrophie
gingivitis, found topical wpplication of PHT
{1% gel} controlled sum pain and heat sen-
sitivity. Edema and gum bleeding disap-
peared. No effects were seen in the control
graup.

Rovnicusz-NoslEGa, Esranza-AHu-
MADA, ANDRADE-PERE?, Esegjo-PLascExcia

PAlN - 353

anD CHaAPs-ALvangz, [nvestizacion Médica
Internacional (1983)," reported a group of
tweniy patients with venous stusis or dig-
betic uleers treated with topical PHT DOW-
der. All  patients esperienced rapid
improvement in local pain. In the contrgl
groun, pain persisted until the Jesion was
complstely healed,

/:‘»]END[DL:‘L-GDNZALEE. ESPE[O-PLASCEN-

Cla, CHapa-ALVaREZ  axp  RODRIGUEZ.
NORIECA, [Inuestigacion Meédice [nterna-
cional (1983),* reported o group of eighty
patients with second-degres bumns, Twenty
patients were treated topically with PHT
powder, ten with oral PHT, and ten with
both topical and oral PHT. Bilateral burns
provided control and treatment sites for the
tapical applications. Pain improved in five
to twenty-five minutes at the treated sites,
compared to twelve to fifteen hours at con-
trof sites. )

Other clinical reviews and studiss on
nhe use of PHT in pain: facial pain includ-
ing trigeminal neuralgia, glossopharvngeal
neuralgia, and temporomandibular joint
syndrome, Refs, 2470, 2472, 2497 2533,
2303, 2619, 2801, 2847, 2943; headache in-
cluding migraine, Refs. 2317, 2493 nost-
herpetic neuralgia, Refs. 2474, 2657 reflex
sympathetic dystrophy and post-svmpathec-
tomy pain, Refs. 2452, 3040; pain in multi-
ple sclergsis, Refs. 2601, 2929 central and
other chronic pain syndromes, Refs. 2453,
2480, 2402, 2758, 2784, 2097,
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REPORT ATTACHMENT

ASSESSMENT PROGRAM DESIGN

The Assessment 1s designed to evaluate the physician-participant throush use of standardized
testing, specialty-specific and individualized testing tools (Please refer io Testing Materials). A
Medical Education Director (MED) oversees the Assessment and attends clinical interviews to
ensure that the process is reflective of the physician-participant’s practice specialty and also
takes into account any noted reason for referral. The MED incorperates resuits from the
physician-participant’s performance in each assessment modality into a written Report.

DESCRIPTION OF EVALUATION TOOLS

The use of the testing modalities varies with each Assessment. Please refer to the Executive
Summary to determine which tests were usad.

Structured Clinical Interviews

Structured Clinical Interviews (SCI) are oral evaluations of the physician-participant conducted
by physician-consultants in the same specialty field. Each consultant is board certified, The
interview is canducted in the presence of the MED. The consultant asks about patient care
management based on charts submitted by the participant, hypothetical case scenarios, and the
consultant’s own case material. X-ray films or videotapes of surgical procedures may also be
used in the interview process. These ninety-minute oral interviews are used to evaluate the
physician-participant’'s medical knowledge, ' clinical judgment, documentation, and peer
communication skills.

Note: On occasion, physician-participants are unable to provide charts from their practice, either
because they have not been in practice for a number of years or because the facility at which they
work is unable or unwilling to release them. In these situations, hypothetical case scenarios are
used as the basis for the interviews. '

Computer Case Simulations

Generalist physicians take a computerized patient management test developed by the National
Board of Medical' Examiners (NBME). The test uses a spectrum of patient cases to cover
emergency situations, acute iliness, and chronic illness with additional diagnoses. Areas of
medicins covered by the cases include infectious diseasss, rtheumatology, gynecology, obstetrics,
oncology, hematology, and endocrinology. The simulation provides the kind of information that
is present on a patient chart before a visit. The physician-participant must manage the case .
through the computer program, asking for history, physical exam and test information, or
ordering treatment. No cues are provided about what should be included or what diagnoses
should be considered.

Providing personalized physician assessment and centinuing education -
Founded and supported by the Colorado medical community



Because this test requires familiarity with computers, the way in which the physician-participant
manages the computer format is important. The physician-participant has the ogpurtuniaiv to
compiete five practics cases. An administrative proctor is present to assist the physician-
participant. The proctor may only serve as a scribe on the keyboard or to answer gusstions about
how to move from one part of the program to another, The proctor does not provide any clinjcal
mnformation.

Transaction Stimulated Recall (TSR) Interview

A record of the physician-participant’s actions, the transaction list, is produced at the completion
of the computer case simulations described above. A board-certified physician conduets an
interview with the physician-participant based on the transaction list from the standardized cases.
The consultant reviews all of the cases and then conducts an in-depth interview focusing on
selected cases. The physician-participant’s performance and management choices are used as
the basis for a discussion of thinking about the cases. Medical knowledge down to the basic
science level, clinical reasoning, and flexibility and creativity in managing problems are
evaluated in this experience. }
Multiple-Choice Question (MCQ) Knowledge Test

Multiple-choice testing is used to identify possible deficiencics regarding knowledge in clinical
areas and in basic mechanisms of disease.

Specialty Specific Testing: These instruments are targeted to the physician-participant’s
specialty and practice. Analysis of the physician-participant’s performance identifies areas of
strength as well as areas for new learning, These specialty-specific MUCQs are not standardized
and do not provide normative data.

Mechanisms of Disease:  Primary care physician-participants complete a standardized
Mechanisms of Disease test. It provides insight into the physician-participant’s understanding of
the basic mechanisms of disease. This test is normed and comparss the physician-participant's
performance to a group of 1800 physicians.

Electrocardiogram Interpretation (ECGs) i
Physician-participanis whose practice includes reading electrocardiogram tracings are presented
with ten electrocardiogram tracings and asked to provide an interpretation and course of action
for each. The Medical Education Director reviews the performance in this area.

Fetal Monitor Sifxips

Physician-participants providing obstetric care in their practice are asked to read 15 fatal monitor
strips and provide an interpretation and course of action for each strip. The Medical Education
Director reviews the performance in this area.

Physician Communication Skills

Effective communication and formation of therapeutic physician-patient relationships are
assessed through the use of Simulated Patient (SP) encounters. The physician-participant
conducts a patient interview in an exam-room setting. The patient cases are selected based on



the physician-participant’s specialty area. Both the SPs and the physician-participant evaluate
the interaction. The patient encounters are videotaped and analyzed by a communication
consultant. The consultant provides the physician-participant with feedback,

simulated Patient Chart Notes
Following each Simulated Patient (SP) encounter, the physician-participant is asked to document
each encounter in a chart note. The Medical Education Director reviews these notes.

Personality Preference Inventory

The Myers-Briggs Type Indicator (MBTI) is a self-assessment instrument used to indicate basic
personal preferences. It is a personality profile, not a test with right or wrong answers. The
physician-participant completes the MBTI questionnaire prior to the Assessment. A trained
consultant meets with the physician-participant and shares feedback about the individual scores
and personality profile. -

Cognitive Function Sereen

Microcog™, a computer-based assessment of cognitive skills, is a screening test to help
determine which physician-participants should be given a complete neuropsychological workup.
The test is viewed as a screening instrument only and is not diagnostic.

This screening test does not require proficiency with computers; a proctor is available to answer
questions about test instructions. Test performance or expected test performance can be
impacted by a number of factors, including normal aging and background. A neuropsychologist
analyzes the test results, taking these factors into account.

Review of Health Information

The physician-participant is asked to submit the findings from a recent physical examination
including a hearing and vision screen. If indicated, program staff requests information related to
specific health concerns. The Medical Education Director reviews this information.
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The uhﬂ.vc styled-case concerns an Emergency Order of Suspension issued to Kirk D.
Morgsn, M.D, suspending his license to practice medicine in Kentucky, The Order was issued by
the Kentucky Board of Medical Licensure under the authority of KRS 311,592 which states in
relevant part: “At any time when an inquiry panel has probable cause to believe that a physician
has violated the terms of an order placing him on probation, or a physician’s practice constitutes a
danger to the health, welfare, and safety of his patients or the general public, the inquiry panel
may issue an emergency order, in accordance with KRS 13B.125, suspending, limiting, or
restricting the physician’s lHcense.” A Hearing was held pursuant to KRS 13B.125. C. Lloyd Vest,
General Counsel, represented the Board at the Hearing. The Board’s oniy witness ms_

@B M D. Morgen was represented by Henry 1. Novak, Attomney at Law; Mark L. Morgan,
Attomey at Law; and Jason Segeleon, Attorney at Law. The Petitioner was present but did not
testify.

FINDINGS OF FACT

1. The Emergency Order of Suspension issued on March 16, 2000, charged that

Morgan had violated the following statutes:
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KRS 311.595 (13): Violated any agreed order, letter of agreement,
order of suspension, or the terms or conditions of any order of
probation, issued by the board;

KRS 311.595 (9); Engaged in dishonorable, unethical, or
unprofessional conduct of a character likely ta deceive, defraud, or
harm the public or any member thereof] [as illustrated by]

KRS 311.597 (2): Issues, publiches, or makes oral or
written, representations in which grossly improbable or
extravagant statements are made which have a tendency to
deceive or defraud the public, or a member thereof,
including, but not limited to:
(a) Any representation in which the licensee claims
that he can cure or treat diseases, silments, or
infirmities by any methad, procedure, treatment, or
medicine which the licensee knows or has reason to
know has little or no therapeutic value;

KRS 311.597 (3):A serious act, or a pattern of acts
committed during the course of his medjcal practice which,’
under the attendant circumstances, would be deemed to be
gross incompetence, gross ignorance, gross negligence, or
malpractice,

KRS 311,597 (4): Conduct which is calculated or has the
effect of bringing the medical profession into disrepute,
including, but not limited to, any departure from, or failure
to conform to the standards or acceptable and prevailing
medical practice within the Commonwealth of Kentucky....

For the purposes of this subsection, actual injury to a patient
need not be established.

Z The order of probation that Morgan is-charged with violating is entitled “Order
Amending Agreed Order of Probation,” which was issued on September 14, 1999, The provisions
of that Order that appear relevant to the current charges are found in numerical paragraph 2. sub
paragraphs (H§)&)(m)(e)(@)(q)and(t). The first seven subparagraphs listed required Morgan to
conform to a standard of record kesping which in turn affects the care of his patients because it

requires notations that certain basic procedures were followed and because it forms a reference
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for future treatment. Subparagraph (t) requires Morgan to “fully comply with the Kentucky
Medical Practices Act.” Ex.2.

< 2 The medical records of 11 of Morgan's patients were introduced into evidence at

the hearing. The file of Patient A was under consideration because & complaint had been filed
concerning Morgan's treatment of that patient. Ex. 3. The other 10 files of Patient B through |
Patient K were chosen at random because the Board’s medical m:pu:n had questions about
Morgan’s general care of his patients. The ages of the paticnts to whom the records belonged
ranged from 65 to §8. Although Morgan engages in family iarastice, his clientele appears to be
primarily geriatric.

4, With the exception of Patient A, and one other patient, the first entries in the
medical records were made in 1996, With the exception of Patient A, the latest entries in the
records copied by the Board’s investigator were made in October, November, or December,
1999, Thus at a maximum only the last 3% months of record entries were made after the
Amended Order of Probation was issued. The Emergency Order of Suspension contained only
one épedﬁc reference to poor record keeping after September 14, 1999, the date of the Amended
Order and that was in reference to treatment of Patient T on December 1, 1999, Ex. 3. h-that the
A::rmnﬂed Order meted out the discipline for record keeping deficiencies prior to September 14,
1999, the Hearing on the Emergency Order of Suspension was conoe%nad with ﬁﬂl&f:iﬂﬂs of the
Amended Order in regard to record keeping and with new charges conceming other issues.

5. The Board’s medical expert, _M.D., who gualified as an expert
in family practice, testified that the record keeping was substandard in the 11 records that she
reviewed. She also canceded that it had improved in the past two years, but was still not generally

up to an acceptable standard. She testified only &s to one entry, that on December 1, 1999, as

g4
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demonstrating incomplete record keeping afier the Amended Order became effective. In that
entry for Patient I, Morgan noted “Dyspneic on exertion” but there is no indication that he
listened to Patient I's lungs. Also the entry is unclezar as to whether the prescription noted was a
new prescription or a refill prescription of previous treatment. Ex. 14. In short, the standard
“Subjective, Objective, Assessment, Plan” format was not followed as required in the Amended
Order, 2(f).

6. A review of the Jatest entries in the medical records entered into the record at the
Hearing indicated that Morgan’s record keeping did not meet the standard described by -
nor did it meet the requirements of the Amended Dn_icr. Numerical peragraph 2 of the Amended
Order required:

p. The licensee must formulate and include a
plan of treatment for each patient. This plan
shall be formulated upon the initial visit and
be updated in the progress notes for each
: visit.....
g. There must be a follow-up of the medical
status for each patient upon each visit. -
Ex. 2. The entry for Patient D for December 31, 1999, contains only vital signs. Ex. 9. The entry
for Patient F on Qctober 19, 19—'99, Ex. 11; for Patient G on October 15, 1999, Ex.12; for Patient
H on October 15, 1999, Ex.13; for Patient J on November 18; 1999, Ex_ 15; and for Patient K on
October 7, 1999, Ex. 16, were all sketchy and hmr@lﬂa such as one word subjective
descriptions, a test to be run, or a prescription.

701 The charges aga.inslt Morgan contain a statement from Bames that “Failure to
document his patients office visits is gross negligence.” If that statement means that patients made
office visits and there was no record at all of their visits, there was no substantial evidence that

this ocourred.
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8. According toQRJIE® Morgan failed to work up life-threatening illnesses in 5 out

of the 11 patients whose records she reviewed.

a.

Patient A came into Morgan’s office on July 28, ﬁ?ﬂ, complaining that
she was throwing up old blood. Her hematocrit was 22% which was
considerably below the normal level of 33-36, Morgan diagnosed a
bleeding gastric ulcer and told her to discontinue Daypro and take over-
the-counter Cimetidine and Pepto-Bismol. On the next day, July 29, 1998,
Morgan noted that Patient A was taking Tagamet and Pepto-Bismol and
diagnosed blood loss iron deficiency anemia. On July 3 1, Morgan noted
that Patient A's “pallor is dissipating a bit.” On August 4, Moore noted
that Patient A's hematocrit was 25 which was a “marked improvement.”
On August 8, Patient A was taken to the hospital because she was vomiting
blood and had bloody stools. She died almost immediately. In his file
Morgan listed acute myocardial infarction as the first cause of death with
gastrointestinal blood loss anemia as second. Ex. 6. -l:est:ﬁed that
the standard of care m mc.h a situation was to hospitalize the patient
immediately, give hera &ansfi:sian, and perform an urgent esophago-
gastroduodenscopy. The risk of not transfusing Patient A was much greater
than any risks from transfusion. The urgency of such treatment was
increased by the “very significant risk factors for heart disease™ such as
hypertension, diabetes, hyperchalesterolemia, post-menopausal state,
possible obesity, and treatment with DHEA. Ex. 3.

Patient B came to Morgan on May 1, 1957, complaining of chest
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discomfort. Morgan noted ASCV on the file and ordered a ECG and x-ray.
Patient B’s ECG was abnormal. Morgan wrote in the file that he could not
rule out the possibility of a heart attack. Ex. 7. (Sl testified that the
standard of care is to admit the patient to the hospital so that tests can be
performed and the heart can be mnnitn.red_

C. Patient E had an EKG run on June 4, 1999. Ex. 10. Bames noted that the
EKG was suspicious for ischemia. There was a biphasic T wave in V2, as
well as persistence of T wavt inversion laterally. The standard of care,
according to - is to edmit the patient to the hospital so that tests can
be run and the heart can be monitored.

d. Patient G came to Morgan on September 5, 1596, complaining that she
tired easily and had some chest discomfort which felt Jike pressure or 2
need to belch frequently. Morgan had an EKG run. Ex. 12. ﬁﬂ failed to
make an assessment or plan concerning her complaint (SRR testified that
she was concemned that Patient G had angina or possibly a heart attack
The record showed that Patient G had been prescribed 100 nitroglycerine
on October 2, 1996; 100 on November 20, 1996; again on December 20,
1996, 100 on January 8, 1997, Iﬂh on February 2, 1997, again on April 21,
1997, and June 10, 1997, Ex. 12. (il testified the ﬁeav:.r use of
nitroglycerine could alsn-indil:ate significant coronary artery disease, but
only relieved the symptoms. On October 22, 1997, Morgan noted simply
STROKE in Patient G's records but again did no work-up. Ex: 12. The

standard of care for such symptoms as Patient G demonstrated is to
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hospitalize the patient to run tests and menitor the heart.

e Patient K came to Morgan's office on September 4, 1997. One of
Morgan’s notations was “s-angina- Rx NTG.” On December 9, 1997,
Patient K had a four vessel bypass. Ex. 16 (B testified that the
standard of care was to refer the patient to 2 cardiologist before he had 2
myocardial infarction and urgent need for a bypass. Prescribing
nitroglycerine only relieved the symptoms; Morgan made no effort to find
the cause.

9. Related to Morgan’s failure to provide proper care to his patients was his failure to
give Patient D a tetanus shot after he sewed up a cut 3cm in length that the patient had received .
from a hacksaw. Morgan did not note that he gave a tetanus shot or that he inguired as to when
Patient D last had such a shot. Ex. 9. The standard of care according to (s to assure that 2
patient is protected against tetanus after a severe laceration,

10,  @EE:estified that Morgan endangered Patient C by his failure to monitor the
adverse side effects of Prandin. On September 2, 1998, Bruce S. Chang, M.D., sent Morgan a
report on Patient C in which he noted “Recent onset of hypuglycarﬁic; episodes possibly related to
addition of Prandin,” Yet Morgan failed to monitor Patient C regarding the Prandin at the next
office visit on November 28, 1998; and, on November 6, 1998, and June 25, 1999, Morgan wrote
refills of Prandin and instructed Patient C to continue taking it. On June 28, 1999, Patient C
decreased his dosage himself because he had “been experiencing some hypoglycemic episodes
which caused consumption of cookies late at night ™ Ex. 8, Morgan's records give no indication
that the doctor routinely discussed the side effect of medicines with his patient or monitored bim

for harmful side effect (i testified that the hypoglycemic episodes could cese harm. She

7
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stated that the standard of care is to educate and monitor patients in regard to the harmful side
effects of medicines.

11. —teatlﬁad that Morgan endangered the life of Patient B by his failure to
follow-up on abnormel laboratory values. On June 1, 1998, Morgan noted that a urine test was
run on Patient E. The laboratory results issued on June 3, 1998, reported that Patient E's
potassium, phosphorus, and LDH were abnormally high. The laboratory report cautioned that the
high values “may be caused by specimen mixing in transit, or prolonged time of serum remaining
in contact with cells before centrifugation.” Ex. 10 (llltestified that the standard of care is to
repeat a test with questionable outcomes because these elevated levels could be signs of serious
illnesses. Morgan risked his patient’s health by not following up on test results that facially
suggested grave problems. Likewise, Morgan did not follow up on Patiant C’s high white blood
cell count on August 17, 1998, Ex. 8, nor on Patient H’s elevated leukocytes on Septeniber 10,
1999, Ex. 13, nor on Patient I's high values of globulin and AST. Ex. 14. This repeated failure to
note and address such ebnormalities placed patients at risk because the abnormalities could be
signals of serious latent or developing illnesses.

12.  EEEtestified that the use of out-dated therapies such as Lincomycin, Serapes, .
and Pro Times (PTs) demonstrated ignorance of current, more effective therapies.

B Lincomycin, an antibiotic, was prescribed for Patient B, Patient D, Patient
H, and Patient J. The drug is effective in only 2 narrow range and has the
unfortunate side effect of cansing bad diarrhea. It has been replaced by
other more effective drugs that treata wider range and that are superior
enough that the use of a relatively ineffective drug such as Lincomycin is

below the standard of care. The low cost of Lincomycin does not outweigh

2
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the greater efficacy of more modern drugs.

Serapes, which is a diuretic, can place patients in a position of risk because
it can cause low sodium and low potassium. It has generally been replaced
by hydrochlorothiazide or, in the case of diabetes and h}rpml'tension by an
ACE inhibitor. Serapes was used extensively with Patient F,

The use of PTs has been outdated by the use of INR. Patient E and Patient
K regularly had PTs run. The problem with using PTs to measure bload
coagulation is that one test cannot be readily translated in order to compare

it with other similar tests because of variability and lack of consistency.

13,  @EEE:lso testified that the standard of care was to use complementary therapies

alang with more traditional therapies. She said that complementary therzpies have an appropriate

placs in medical treatment, but they should not be substituted completely for more traditional and

proven methods of treatment.

a.

On February 10, 1598, Morgan noted, in regard to Patient I's chronic heart
failure, that “She plans to walk more and take more vinegar.” Ex. 14. On
September 30, 1959, Morgan mentions “vinegar” as part of the “Plan” for
Patient J to treat paroxysmal leg spasm. Ex. 15. On Dcinhe.r 1, 1999,
Morgan notes that Patient B “is going to try using vinegar, a teaspoon fo a
tablespoon w&c_t,r day™ as part of the treatment for hypercholesterolemia.
Ex. 7. These suggestions of vinegar, however, do not seem to be exclusive
of other more traditional therapies (SiMBBtestified that vinegar per se is

not harmfial

. On April 23, 1998, Morgen suggested that Patient K use “hydrotherapy”
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for his chronic heart faiture. (EB@tcstified that she did not know what
“hydrotherapy” was.

14. A general problem with Morgan’s patients’ files that was described by (g
that the temperatures of his patients were overwhelmingly recorded as 8.6 "‘tat&d that
she saw only one deviation from 98.6°. A closer look at the temperatures of the files selected at
random indicates that 30 out of 221, or 14%, were above or below the “normal” temperature,
ranging from 97.0° to 99.4° (I was adamant in her testimony that all people were not made
with the same temperature and that such uniformity was the result of “cbvious fabrication.” She
urged that Morgan needed to assess whether his employees were accuratsly taking and recording
temperatures. (BB however, gave no testimony as to the variation that could be expected.

15.  Finally§testified that Morgan practiced no real preventive medicine, She
conceded that some standard .prcw.:ntive measures were no longer as necessary for older patients.
Some heslth maintenance, however, was dictated by the standard of care and the failure to
oversee such preventive care as influenza shots, pneumovax, tetanus shots, and aspirin put the
health of his patient at risk. Morgan's charts were not totally devoid of such care. In October,
1998, Patient B and Patient E had a flu shot and Patient J received a tetanus shot in November,
1997, but there Is certainly no consistent or even general preventive care.

16.  There were other deviations from good practice thﬂt-was concerned about
and discussed in her testimony but findings are made only in regard to those items that are
specifically delineated as the factual basis of the Emergency Order of Suspension.

17.  (@EEEERtestified that the standards of care that she enunciated were for the
Commonweslth as a whole and that no distinction was made in regard to the standard of care as

to whether the doctor had a solo practice, a multi-physician practice, or was associated with an

10
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institution. She stated that the standard of care is based upon medical literature and studies,
lectures, association with professional colleagues, published guidelines end other recognized
medical sources,

CONCLUSIONS OF LAW

18. The standard used in rendering a decision concerning emergency action, by an
agency is that “The emergency order shall be affiomed if there is substantial evidence of a violation
of law which constitutes an immediate danger to the public health, safety, or welfare.” KRS
13B.135(3). In Kentucky State Racing Commission v_Fuller, Ky., 481 S.W.2d 298, 302 (1972),
the Court defined “substantial evidence” as “being evidence of substance and relevant
consequence, having the fitness to induce conviction in :I'.hc minds of reasonsble men.” The Court
elaborated, that substantial evidence “is something less than the weight of the evidence, and the
possibility of drawing two inconsistent conclusions from the evidence does not prevent an
edministrative agency’s finding from being supported by substantial evidence.™ A further
elaboration upon reviewing the decision of an Agency is found in Haste v. Kentucky
Unemployment Insurance Commission, Ky. App., 673 S.W.2d 740, 740 (1984), “[Flindings of an
administrative agency wili be upheld despite its partial reliance upon incompetent cﬁilience ifit
also bad before it competent evidence which by itself would have been legally sufficient to support
the findings.”

19.  Itis concluded that Morgan violated paragraph 2(p) and (q) of the Order
Amending Agreed Order of Probation by his failure to keep adequate medical records as required
in the Order. Paragraph 2(f) was vi-::nlatﬁ in regard to Patient . These failures are violations of
KRS 31i.595{13). The general quality of Morgan’s record keeping was substandard, but

improving. Because only two and one-half months of records had been compiled since the

11
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issuance of the Amended Order, no accurate eveluation could be made concerning most of the
Order’s requirements. Additionally i§offered little specific guidance as to the omissions in
the post-Amended Order entries.

20.  Itisto be noted that the Board's medical expert was not willing to draw
conclusions concerning Morgan’s practice until she had seen enough randomly selected records 1o
conclude that his treatment of Patient A was not a single mistake of pross negligence or a lone
deviation from the standard of caxe_-pmmﬁed substantial evidence that Morgan had .
pervasive problers in his practice that categorically and as a whole endangered his patients.

21. 1t is concluded on the basis of the facts that were found above that Morgan failed
to conform to prevailing medical practice thus violating KRS 311.597(4) and endangered the
health, safety, and welfare of his patients by his failure to provide work-ups on life threatening
discases, b‘}f his failure to provide complete care in regard to Patient D’s laceration, by his failure
to monitor the adverse side effects of Prandin, by his failure to follow-up on abnormal laboratory.
vai_uca, by his use of outdated, less effective therapies, and by his failure to use preventive
medicine for his clients.

22.  Ttis concluded on the basis of the facts that were found above that Morgan
demonstrated gross incompetence, gross negligence, or malpractice thus violating KRS
311,597(3) and endangered the health, safety, and wélfarﬂ of his patients by his failure to prmride-
work-ups on life threatening diseases. :

23 -Th.E violations of KRS 311.597(3) and (4) are also violations of the Amended
Order and thus violate KRS 311.595(13). They are also viclations under KRS 31 1.595(?}.

24.  Ttis concluded that there was not sufficient substantial evidence to conclude that

Morgan failed to properly supervise his staffin assessing vital signs because SRR testimony

12
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was not completely accurate and there was no standard to judge what the range of temperatures

should be.

25, It is concluded that there was not sufficient substantial evidence 1o demonstrate

that Morgan's use of vinegar and hydrotherapy deviated from the standard of care or endangerad

the patients.

FINAL ORDER

Being sufficiently advised, IT IS HEREIN ORDERED that the EMERGENCY ORDER

OF SUSPENSION is AFFIRMED,

Exhibits 3-17 are SEALED in order to protect the privacy of the patients.

NOTICE OF APPEAL RIGHTS
Pursuant to KRS 13B.135(4), this Order is 2 final order of the Kentucky Board of Medical
Licensure and any party aggrieved by the decision may appeal to the Circuit Court in the same

manner as provided in KRS 13B.140. KRS 13B.140 reads in part:

(1)  All final orders of an agency shall be subject to judicial review in accordance with
the provisions of this chapter. A party shall institute an appeal by filing a petition in the
Circuit Court of venue, as provided in the agency’s enabling statutes, within thirty (30)
days afier the final order of the agency is mailed or delivered by personal service. If venue
for appeal is not stated in the enabling statutes, & party may appeal to Franklin Circuit
Court or the Circuit Court of the county in which the appealing party resides or operates a
place of business. Copies of the petition shall be served by the petitioner upon the agency
and all parties of record. The petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement of the grounds on which the
review is requested. The petition shall be accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), “Such review [by the Circuit Court] shall not constitute an appeal

but an original action.” Some courts have interpreted this language to mean that summons must
be served upon filing an appeal in Circuit Court.

13
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SO ORDERED this 25* day of April, 2000.

SUSAN S. DURANT
HEARING OFFICER

DIV. OF ADMINISTRATIVE HEARINGS
OFFICE OF THE ATTORNEY GENERAL
1024 CAPITAL CENTERDRIVE, STE. 200
FRANKFORT, KY 40601-8204

(502) 696-5442

(502) 573-8315 - FAX
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CERTIFICATE OF SERVICE
1 hereby certify that the original of this ORDER was mailed this
by first class mail postage prepaid, to:

- JILL LUN
KY BOARD OF MEDICAL LICENSURE
HURSTBOURNE OFFICE PARK SUITE 1B
310 WHITTINGTON PKWY
LOUISVILLEKY 40222

for filing; and & true copy was mailed, postage prepaid, to:

HENRY I NOVAK

ATTORNEY ATLAW

4412 SPICEWOQOD SPRINGS RD STE 402
PO BOX 26162

AUSTIN TX 78755-0162

MARK L MORGAN
ATTORNEY AT LAW
105 W MAIN ST
LEBANON KY 40033

CLLOYD VEST II

GENERAL COUNSEL

KY BOARD OF MEDICAL LICENSURE
HURSTBOURNE OFFICE PARK SUITE 1B
310 WHITTINGTON PKWY
LOUISVILLEXY 40222

DO CKE CDGRI}H%TDR
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FILED OF RECORD|

MAR 16 2000
COMMONWEALTH OF KENTUCKY
STATE BOARD OF MEDICAL LICENSURE iCB.M.L.
CASE NO. 732

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY, KIRK D. MORGAN, M.D., LICENSE NO. 16289,
2708 FRANKFORT AVENUE, LOUISVILLE, KENTDCKY 40206

EMERGENCY ORDER OF SUSPENSION

The Kentucky Board of Medical Licensure (hereafter “the Board™), acting by and
through its Inquiry Panel A, considered this matter at its February 17, 2000 meeting. At
that meeting, Inquiry Panel A considered a Memorandum from Betty A_ Prater, Medical
Investigator, dated January 25, 2000; a grievance dated July 14, 1999 from Betty F.
Leonhardt; a response dated November 11, 1999 from the licenses Kirk D. Morgan,
M.D.; and December 8 and January 17, 2000 reports from a Board consultant. Having
considered all of this information and being sufficiently advised, Inquiry Panel A
ENTERS the following EMERGENCY ORDER OF SUSPENSION, in accordance with
KRS 311.592(1) and 13B.125(1):

FINDINGS OF FACT

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel A concludes there is probable cause to make the following Findings. of
Fact, which support its Emergency Order of Suspansion:

1. At all relevant times, Kirk D. Morgan, M.D. (hereafter “the licensee™), was licensed
by the Kentucky Board of Medical Licensure (hereafter “the Board™) to practice
medicine in the Commonwealth of Kentucky.

2. The licensee’s medical specialty is Family Practice.



3. OnJuly 14, 1999, Patient A’s daughter filed a grievance with the Board against the

licensee’s Kentucky medical license, alleging in part:

My mother has always been healthy and active throughout her whole life. She has not
been in the hospital since T was 15 years old (now 62), Her illness started with a
prescription from Kirk D. Morgan for daypro. Two a day after a full meal, She took
one after breakfast and one after dinner. This lead to a bleeding ulcer. Kirk Morgan
failed to give her any medical assistance to save her life. Keep in mind she’s 81 years
old. My internist told me you don't fool with a young person or an old person with a
bleeding ulcer. My mother died from lack of blood, which lead to heart failure. She
never had a heart problem. This was told to me by the doctor at Baptist East. T asked
Kirk Morgan twice to put her in the hospital, his EXACT words were your doing as
good as any hospital. Had he turned her over to another doctor, she would be alive
today. Iasked him twice to give her blood (transfusion) his EXACT words were she
could get hepatitis or aids. Make that three times I asked him at the funeral home why

didn’t you give her a blood transfusion, his exact words were she could get hepatitis or
aids.

Patient A’s mother died during her professional relationship with the licensee.

4. During its interview, the Board obtained the licensee’s medical records regarding
Patient A and provided the licensee with the opportunity to submit a written response.
This information was provided to a Board consultant, whose medical specialty is

Family Practice, for review. The Board consultant concluded, in part,

[Patient A’s] medical care prior to July 28, 1998 was fragmented at best. Record

keeping is poor, handwriting fairly illegible, with little history, only rare physical

findings documented and poor follow up. ...

...I am concerned:

1) that the documentation of the patient’s physical exam is absent;

2) that there are no real review of systems which may have picked up ulcer or
anginal symptoms before they become life threatening, and

3) no mention of prevention, including flu shots and pneumovax. ...In general, T feel
that Dr. Morgan’s lack of organization (as reflected in his medical record) and
lack of documentation of more history and physical exams is sloppy medicine at

best, and is worrisome for having important issues fall through the cracks in both
healthy and complicated patients.

:::;ﬂvhen the patient presented with an obvious GI bleed and the hematocrit was 22%,
the standard of care was hospitalization and urgent esopho-gastro-duodenscopy to
prevent life threatening hemorrhage. Also, I agree with the patient’s daughter that the



standard of care would be transfusion in this elderly patient. This patient has a
number of risk factors for heart disease. Including hypertension, diabetes,
hypercholesterolemia, post-menopausal state, possibly obesity (I do not find mention
of height) and treatment with DHEA.

In light of the patient’s age and presence of very significant risk factors for heart
disease, I feel that Dr. Morgan's failure to hospitalize Mrs. Franklin on 7-28-98 is
gross negligence. I feel his general medical care of [Patient A] before the morbid
event in July to be substandard and unacceptable. Whether this is from incompetence
or ignorance, I can not know without review of other records to determine if he does
not follow published guidelines for treatment of diabetes, hypertension,
hypercholesterolemia, and recommended health maintenance issues. Further chart
review could also help determine if this was an isolated event of malpractice of if he
indeed is a danger to his patients as a whole.

. In order to fully assess the quality of the licensee’s medical practice, the Board
obtained his medical records for Patients B-K and provided those records to the
Board consultant for review. The consultant provided individual opinions regarding
each patient and pravidéd the following general conclusions:

1. Most of the notes contain little if any subjective and objective assessment and
plan. Over the past two years the notes are a little better, however, this problem
persists into the present. Without a record of these visits, patient care is
compromised because there is no continuity of thought or integration of material,

2. Any recently transcribed visit is not back from the typist. ...there are missing
dictations from as far back as October 4. Again, I feel strongly that the medical
record needs to be complete as soon as possible, and this wait on dictation is
unacceptable.

3. Every temperature recorded (except one, which was 98.8) is 8.6, which makes
one suspect that all the values were fabricated. With this evidence, it causes one
to wonder whether the same thing is happening with the blood pressures. All the
blood pressure reading are within the range of 120-148/75-86, except for one that
is written in his handwriting at 180/100. This was after his assistant wrote 148/86
(Patient C, 11-14-97)! As common as hypertension appears to be diagnosed in his
office, I am concerned that some hypertension is undertreated or underdiagnosed.
It this is substantiated, I am very concerned because it appears that he performs
many labs in his practice and these laboratory values may be fabricated also.

4. It appears that he is doing anticoagulation studies in his office. All the follow-up
after coumadization is monitored as PTs. This practice was stopped several years
ago because of variability and lack of consistency between labs. INR’s are now
used to achieve standardization. Dr. Morgan is still using PTs. In addition, twice
the control values are too high and suggest potential problems in the analysis
(Patient K, 8-13-98 and 9-28-98). However, no mention was made of why the
controls were so high, or that the values obtained on Patient K may be inaccurate.



This again reflects that Dr. Morgan is out-of-date, and that his laboratory haws
poor quality control. It also implicates him as failing in the supervisory role in the
assurance that his patients receive appropriate treatment,

5. ...There is not much variation in the lab values obtained, which makes me suspect
that the values may be inaccurate.

6. Dr. Morgan still gives frequent injections of Lincomycin, which is an old
antibiotic. 1am not aware of any [sic] still using this drug after the introduction

of Rocephin onto the market about 10 years ago. Again, this is a marker of being
out-of-date.

After reviewing these 10 charts, I feel that Dr. Morgan’s medical practice is

substandard as follows:

Deviations from standard of care:

1. Failure to perform subjective, objective, assessment and plans on the majority of
his patients office visits. Because this was not a rare occurrence, but a pervasive
finding, it reflects a laissez-faire attitude that can compromise patient care,

2. Lack of health maintenance, despite some documented ‘yearly physicals’ that
included CXR, EKG, and labs but no real history, review of systems, or physical.
There was also no preventative medicine.

3. Continued use of Lincomycin.

4. Failure to work-up Patient E on 6-10-99 when she had the EKG suggestive of
ischemia.

3. Failure to to give Patient D a dT when he presented with a laceration,

6. Failure to admit Patient B to the hospital on 5-1-97 when he presented with chest
pain.

7. Failure to work-up Patient G for chest pain.

8. Use of vinegar for congestive heart failure on 2-10-98.

9. Use of hydrotherapy for congestive heart failure on Patient K on 4-23-98.

10. Failure to work-up angina on Patient K on 12-8-97.

11. Failure to follow-up on abnormal labs on Patient E on 6-1-98.

12. Failure to monitor for side effects from Prandin on Patient C on 9-2-98 and again
on his refills.

The use of out-dated therapies, e.g. Lincomycin, Serapes, PT’s, are probably best
categorized as gross ignorance.

Failure to work-up life-threatening illness in his patients is gross negligence or
malpractice (#4, 6, 7, 10 and 12 above).

Failure to document his patients office visits is gross negligence.

Use of hydrotherapy, vinegar and Lipex and Lecithin are outside of traditional
medicine. I find these therapies disturbing because they are being used to treat
serious medical illnesses. I feel that complimentary therapies should be used in
conjunction with traditional therapies when the patient is at risk for life-threatening
disease. Because I am unfamiliar with any studies on these particular therapies,
however, I cannot determine if they are incompetence, ignorance, negligence or
malpractice.

Failure to address the obvious fabrication of vital signs by his office staff, and



possibly failure to ensure quality control in his laboratory are gross negligence.

1 feel] that Dr. Morgan does put his patients lives at risk because of his failure to
address life-threatening symptoms, failure to follow-up on abnormal labs, failure to
maintain quality control in his office, and failure to follow health maintenance as
delineated by the United States Preventative Services Task Force and other national

groups.

6. The Board filed an administrative Complaint against the licensee’s Kentucky
medical license on September 22, 1989. That Complaint was resolved informally by
an agreement dated May 20, 1991. A second Complaint was filed against the
licensee’s Kentucky medical license on August 30, 1993, That Complaint was
resolved informally by an Agreed Order dated August 18, 1994, The Board filed
Administrative Complaint 558 against the licensee’s Kentucky medical license on
August 17, 1995. Complaint 558 was resolved informally by the parties on April 18,
1996 by the filing of an Agreed Order of Probation. On September 14, 1999, the
Board entered an Order Amending Agreed Order of Probation, modifying the terms
and conditions of the Agreed Order of Probation. At all times relevant to the present
allegations, the licensee was subject to the terms and conditions of either the Agreed
Order of Probation or the Order Amending Agreed Order of Probation; accordingly,
the terms and conditions of those Orders are incorporated by reference into this
pleading.

CONCLUSIONS OF LAW

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel A ﬁnds there is probable cause to support the following Conclusions of
Law, which serve as the legal basis for this Emergency Order of Suspension:

1. The licensee’s Kentucky medical license is subject to regulation and discipline by this

Board.




2. KRS 311.592(1) provides that the Board may issue an emergency order suspending,
limiting, or restricting a physician’s license at any time an inquiry panel has probable
cause to believe that a) the physician has violated the terms of an order placing him
on probation; or b) a physician’s practice constitutes a danger to the health, welfare
and safety of his patients or the general public.

3. There is probable cause to believe that the licensee has violated KRS 311,595(13) and
KRS 311.595(9), as illustrated by KRS 311.597(2), 311.597(3) and 311.597(4),

4, The Board may draw logical and reasonable inferences about a physician’s practice
by considering certain facts about a physician’s practice. If there is proof that a
physician has violated a provision of the Kentucky Medical Practice Act in one set of
circumstances, the Board may infer that the physician will similarly violate the
Medical Practice Act when presented with a similar set of circumstances. Similarly,
the Board concludes that proof of a set of facts about a physician’s practice presents
representative proof of the nature of that physician’s practice in general.

Accordingly, probable cause to believe that the physician has committed certain
violations in the recent past presents probable cause to believe that the physician will
commit similar violations in the near future, during the course of the physician’s -
medical practice.

5. The Board concludes that there is probable cause to believe that the licensee’s
practice constitutes a danger to the health, safety and welfare of his patients and of the
general public.

6. The United States Supreme Court has ruled that it is no violation of the federal Due

Process Clause for a state agency to temporarily suspend a license, without a prior



evidentiary hearing, so long as 1) the immediate action is based upon a probable
cause finding that there is a present danger to the public safety; and, 2) the statute

provides for a prompt post-deprivation hearing. Barry v. Barchi, 443 U.S. 55, 61

LEd.2d 365, 99 S.Ct. 2642 (1979); FDIC v, Mallen, 486 U.S. 230, 100 L.Ed.2d 265,

108 5.Ct. 1780 (1988) and Gilbert v. Homar, 117 S.Ct. 1807 (1997). Cf KRS

13B.125(1).

KRS 13B.125(3) provides that the Board shall conduct an emergency hearing on this
emergency order within ten (10) working days of a request for such a hearing by the
licensee. The licensee has.been advised of his right to a prompt post-deprivation
hearing under this statute,

EMERGENCY ORDER OF SUSPENSION

Based upon the foregoing Findings of Fact and Conclusions of Law, Inquiry Panel A

hereby ORDERS that the license to practice medicine in the Commonwealth of Kentucky

held by Kirk D. Morgan, M.D,, is SUSPENDED and Dr. Morgan is prohibited from

practicing medicine in the Commonweszlth of Kentucky until the resolution of the

Complaint setting forth the allegations discussed in this pleading or until such further

Order of the Board.

Inquiry Panel A further declares that this is an EMERGENCY ORDER, effective

upon receipt by the licenses.

SO ORDERED this 16th day of March, 2000.

ebbeio

DONALD J/SWIKERT, MD.
ACTING CHAIR, INQUIRY PANEL A



CERTIFICATE OF SERVICE

I certify that the original of this Emergency Order of Suspension was delivered to
Mr. C. William Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222; and & copy was mailed to
Kirk D. Morgan, M.D., 2708 Frankfort Avenue, Louisville, Kentucky 40206 via certified
mail return-receipt requested on this 18th  day of March, 2000.

C gt UTY
C.LLOYD VESTII
General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
(502) 429-8046
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CASENO. 732 KB.M.L

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY KIRK D. MORGAN, M.D., LICENSE NO. 16289,
2708 FRANKFORT AVENUE, LOUISVILLE, KENTUCKY 40206

—

COMPLAINT

Comes now the Complainant Donald J. Swikert, M.D., Acting Chair of the
Kentucky Board of Medical Licensure’s Inquiry Panel A, and on behalf of the Panel

which met on February 17, 2000, states for its Complaint against Licensee, Kirk D,

Morgan, M.D., as follows:

1. At all relevant times, Kirk D. Morgan, M.D. (here.afcer “the licensee™), was licensed
by the Kentucky Board of Medical Licensure (hereafter “the Board”) to practice
medicine in the Commonwealth of Kentucky.

2. The licensee’s medical specialty is Family Practice.

3. On July 14, 1999, Patient A’s daughter filed a grievance with the Board against the
licensee’s Kentucky medical license, alleging in part:

My mother has always been healthy and active throughout her whole life. She has
not been in the hospital since I was 135 years old (now 62). Her illness started ‘ith a
prescription from Kirk D. Morgan for daypro. Two a day after a full meal. She took
one after breakfast and one after dinner. This lead to a bleeding ulcer, Kirk Morgan
failed to give her any medical assistance to save her life. Keep in mind she’s 81 years
old. My internist told me you don’t fool with a young person or an old person with a
bleeding ulcer. My mother died from lack of blood, which lead to heart failure. She
never had a heart problem. This was told to me by the doctor at Baptist East. I asked
Kirk Morgan twice to put her in the hospital, his EXACT words were your doing as
good as any hospital. Had he turned her over to another doctor, she would be alive
today. Iasked him twice to give her blood (transfusion) his EXACT words were she
could get hepatitis or aids. Make that three times I asked him at the funeral home
why didn’t you give her a blood transfusion, his exact words were she could get
hepatitis or aids.



Patient A’s mother died during her professional relationship with the licensee.

. During its interview, the Board obtained the licensee’s medical records regarding
Patient A and provided the licensee with the opportunity to submit a written response.
This information was provided to a Board consultant, whose medical specialty is

Family Practice, for review. The Board consultant concluded, in part,

[Patient A’s] medical care prior to July 28, 1998 was fragmented at best. Record

keeping is poor, handwriting fairly illegible, with Iittle history, only rare physical

findings documented and poor follow up. ...

...] am concerned:

1) that the documentation of the patient’s physical exam is absent:

2) that there are no real review of systems which may have picked up ulcer or
anginal symptoms before they become life threatening, and

3) no mention of prevention, including flu shots and pneumovax. ...In general, I feel
that Dr. Morgan’s lack of organization (as reflected in his medical record) and
lack of documentation of more history and physical exams is sloppy medicine at
best, and is worrisome for having important issues fall through the cracks in both
healthy and complicated patients.

...when the patient presented with an obvious GI bleed and the hematocrit was 22%,
the standard of care was hospitalization and urgent esopho-gastro-duodenscopy to
prevent life threatening hemorrhage. Also, 1 agree with the patient’s daughter that the
standard of care would be transfusion in this elderly patient. This patient has a
number of risk factors for heart disease. Including hypertension, diabetes,
hypercholesterolemia, post-menopausal state, possibly obesity (T do not find mention
of height) and treatment with DHEA.

In light of the patient’s age and presence of very significant risk factors for heart
disease, I feel that Dr. Morgan’s failure to hospitalize Mrs. Franklin on 7-28-98 is
gross negligence. Ifeel his general medical care of [Patient A] before the morbid
event in July to be substandard and unacceptable. Whether this is from incompetence
or ignorance, I can not know without review of other records to determine if he does
not follow published guidelines for treatment of diabetes, hypertension,
hypercholesterolemia, and recommended health maintenance issues. Further chart
review could also help determine if this was an isolated event of malpractice of if he
indeed is a danger to his patients as a whole.

. In order to fully assess the quality of the licensee’s medical practice, the Board

obtained his medical records for Patients B-K and provided those records to the

b2




Board consultant for review. The consultant provided individual opinions regarding

each patient and provided the following general conclusions:

: 8

Most of the notes contain little if any subjective and objective assessment and
plan. Over the past two years the notes are a little better, however, this problem
persists into the present. Without a record of these visits, patient care is
compromised because there is no continuity of thought or integration of material.
Any recently transcribed visit is not back from the typist. ...there are missing
dictations from as far back as October 4. Again, I feel strongly that the medical
record needs to be complete as soon as possible, and this wzit on dictation is
unacceptable.

Every temperature recorded (except cne, which was 98.8) is 98.6, which makes
one suspect that all the values were fabricated. With this evidence, it causes one
to wonder whether the same thing is happening with the blood pressures. All the
blood pressure reading are within the range of 120-148/75-86, except for one that
is written in his handwriting at 180/100. This was after his assistant wrote 148/86
(Patient C, 11-14-97)! As common as hypertension appears to be diagnosed in his
office, I am concerned that some hypertension is undertreated or underdiagnosed.
If this is substantiated, I am very concerned because it appears that he performs
many labs in his practice and these laboratory values may be fabricated also.

It appears that he is doing anticoagulation studies in his office. All the follow-up
after coumadization is monitored as PTs. This practice was stopped several years
ago because of variability and lack of consistency between labs. INR’s are now
used to achieve standardization. Dr. Morgan is still using PTs. In addition, twice
the control values are too high and suggest potential problems in the analysis
(Patient K, 8-13-98 and 9-28-98), However, no mention was made of why the
controls were so high, or that the values obtained on Patient K may be inaccurate.
This again reflects that Dr. Morgan is out-of-date, and that his laboratory haws
poor quality control. It also implicates him as failing in the supervisory role in the
assurance that his patients receive appropriate treatment.

... There is not much variation in the lab values obtained, which makes me suspect
that the values may be inaccurate.

. Dr. Morgan still gives frequent injections of Lincomycin, which is an old

antibiotic. I am not aware of any [sic] still using this drug afier the introduction
of Rocephin onto the market about 10 years ago. Again, this is a marker of being
out-of-date.

Afier reviewing these 10 charts, I feel that Dr. Morgan’s medical practice is
substandard as follows:
Deviations from standard of care:

1.

Failure to perform subjective, objective, assessment and plans on the majority of
his patients office visits. Because this was not a rare occurrence, but a pervasive
finding, it reflects a laissez-faire attitude that can compromise patient care.



2. Lack of health maintenance, despite some documented ‘yearly physicals’ that
included CXR, EKG, and labs but no real history, review of systems, or physical.
There was also no preventative medicine.

3. Continued use of Lincomycin,

4. Failure to work-up Patient E on 6-10-99 when she had the EKG suggestive of
ischemia.

5. Failure to to give Patient D a dT when he presented with a laceration.

6. Failure 1o admit Patient B to the hospital on 5-1-97 when he presented with chest
pain.

7. Failure to work-up Patient G for chest pain.

8. Use of vinegar for congestive heart failure on 2-10-98.

9. Use of hydrotherapy for congestive heart failure on Patient K on 4-23-98.

10. Failure to work-up angina on Patient K on 12-8-97.

11. Failure to follow-up on abnormal labs on Patient E on 6-1-98.

12, Failure to monitor for side effects from Prandin on Patient C on 9-2-98 and again
on his refills.

The use of out-dated therapies, e.g. Lincomycin, Serapes, PT’s, are probably best
categorized as gross ignorance.

Failure to work-up life-threatening illness in his patients is gross negligence or
malpractice (74, 6, 7, 10 and 12 above).

Failure to document his patients office visits is gross negligence.

Use of hydrotherapy, vinegar and Lipex and Lecithin are outside of traditional
medicine. Ifind these therapies disturbing because they are being used to treat
serious medical illnesses. I feel that complimentary therapies should be used in
conjunction with traditional therapies when the patient is at risk for lifs-threatening
disease. Because I am unfamiliar with any studies on these particular therapies,
however, I cannot determine if they are incompetence, ignorance, negligence or
malpractice.

Failure to address the obvious fabrication of vital signs by his office staff, and
possibly failure to ensure quality control in his laboratory are gross negligence.

I feel that Dr. Morgan does put his patients lives at risk because of his failure to
address life-threatening symptoms, failure to follow-up on abnormal labs, failure to
maintain quality control in his office, and failure to follow health maintenance as
delineated by the United States Preventative Services Task Force and other national
groups.

6. The Board filed an administrative Complaint against the licensee’s Kentucky
medical license on September 22, 1989. That Complaint was resolved informally by
an agreement dated May 20, 1951. A second Complaint was filed against the
licensee’s Kentucky medical license on August 30, 1993. That Complaint was

resolved informally by an Agreed Order dated August 18, 1994, The Board filed



Administrative Complaint 558 against the licensee’s Kentucky medical license on
August 17, 1995. Complaint 558 was resolved informally by the parties on April 18,
1996 by the filing of an Agreed Order of Probation. On September 14, 1999, the
Board entered an Order Amending Agreed Order of Probation, modifying the terms
and conditions of the Agreed Order of Probation. At all times relevant to the present
allegations, the licensee was subject to the terms and conditions of either the Agpreed
Order of Probation or the Order Amending Agreed Order of Probation: accordingly,
the terms and conditions of those Orders are incorporated by reference into this
pleading.
. By his conduct, the licensee has violated KRS 311.595(13) and KRS 31 1.595(9), as
illustrated by KRS 311.597(2), 311.597(3) and 311.597(4). Accordingly, there are
legal grounds for the Board to impose disciplinary sanctions against the licensee’s
Kentucky medical license. .
. Respondent is directed to respond to the allegations delineated in the Complaint
within thirty (30) days of service thereof and is further given notice that:

(a) His failure to respond may be taken as an admission of the charges;

(b) He may appear alone or with counsel, may cross-examine all prosecution
witnesses and offer evidence in his defense.

. NOTICE IS HEREBY GIVEN that a hearing on this Complazint is scheduled for July
25 & 26, 2000, at 9:00 a.m., Eastern Standard Time, at the Kentucky Board of
Medical Licensure, Hurstbourne Office Park, 310 Whittington Parkway, Suite 1B,
Louisville, Kentucky 40222. Said hearing shall be held pursuant to the Rules and

Regulations of the Kentucky Board of Medical Licensure. This hearing shall



proceed as scheduled and the hearing date shall only be modified by leave of the
Hearing Officer upon a showing of good cause.
WHEREFORE, Complainant prays that appropriate disciplinary action be taken

against the license to practice medicine held by Kirk D. Morgan, M.D.

DONALD %SW]ICERT, MD.

ACTING CHAIR, INQUIRY PANEL A

This _ 16t% day of March, 2000.

CERTIFICATE OF SERVICE

I certify that the original of this Complaint was delivered to Mr. C. William
Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310 Whittington
Parkway, Suite 1B, Louisville, Kentucky 40222 and a copy was mailed, postage prepaid
to, Division of Administrative Hearings, 1024 Capital Center Drive, Frankfort, Kentucky
40601-8204 and a copy was mailed via certified mail to Kirk D. Morgan, M.D., 2708
Frankfort Avenue, Louisville, Kentucky 40206 on this the 16th  day of March, 2000,

C Uy us

C. LLOYD VEST, II

General Counsel

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
502/429-8046
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CASE NO. 558

ECORD
STATE BOARD OF MEDICAL LICENSURE SEP 14 1999
ADMINISTRATIVE ACTION NO. 95-KBM L-1578 K.B.M.L.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY KIRK D. MORGAN, M.D., LICENSE NO. 16289,
9105 U.S. 42, PROSPECT, KENTUCKY 40059

ORDER AMENDING
AGREED ORDER OF PROBATION

At its October 15, 1998 meeting, the Kentucky Board of Medical Licensure
(hereafter “the Board™), acting by and through its Hearing Panel B, considered a request
by the licensee to modify the terms and conditions of his Agreed Order of Probation so
that they were similar to the terms and conditions found in informal resolutions of other
cases involving the use of chelation therapy. Panel B had originally considered this
request at its July 1998 meeting, but deferred further discussion until the full Board had
an opportunity at its September 1998 meeting to discuss alternative therapies generally.
In addition to the licensee’s request, the Panel reviewed a September 28, 1998
memorandum by the Board's General Counsel; the April 18, 1996 Agreed Order of
Probation; a December 15, 1997 letter from the licenses’s attorney; an April 1998
position paper by Terence R. Collins, M.ID., entitled, “Review of Efficacy of Chelation
Therapy;” a June 23, 1998 letter from Dr. Collins to the Board's General Counsel, with
attachment; and, a draft of the Board’s Policy Statement, Complementary and Alternative
Therapies. The Panel also heard oral comments from the licensee and his attorney.

Having considered all of that information and being sufficiently advised, Hearing
Panel B ORDERED that the Panel Chair be vested with the discretion of the Panel to

approve the requested modifications to the Agreed Order of Probation, upon the




favorable recommendation of the Dean, University of Kentucky College of Medicine,

after his review of protocols submitted by the licensee addressing the following issues:

1. information concerning what medical conditions chelation therapy will be used 1o

Z grci:?;;ia utilized to determine if a patient is an appropriate candidate for chelation
therapy; and,

3. information detailing how the therapy is administered.

On November 30, 1998, the Board received a report by the Dean of the College of

Medicine, in which he concluded that the materials originally provided by the licensee for

review did not warrant a favorable recommendation; the Dean specified the materials that

would be needed to comply with the Panel’s specifications and for a favorable

recommendation. On July 6, 1999, the licensee submitted protocols, along with patient

charts for review; these materials were forwarded to the Dean for review on July 30,

1999. On August 4, 1999, the Dean submitted a favorable recommendation, concluding

that the materials provided represent appropriate patient information and approval forms,

outlining the benefits and risk of such therapy and adhering to the written protocols

requested by Panel B. This recommendation was forwarded to the Panel Chair on August

5, 1954,

Having considersd all of the information available to it and being sufficiently
advised, Hearing Panel B ORDERS that the licensee’s request to modify the terms and
conditions of his April 18, 1996 Agreed Order of Probation is GRANTED. Hearing
Panel B further ORDERS that, effective upon its filing, the license to practice medicine
in the Commonwealth of Kentucky held by Kirk D. Morgan, M.D., SHALL BE

SUBJECT TO THE FOLLOWING AMENDED ORDER OF PROBATION:

[




AMENDED ORDER OF PROBATION

Hearing Panel B ORDERS that, effective upon its filing, the following

AMENDED ORDER OF PROBATION shall supercede and replace the AGREED

ORDER OF PROBATION entered by the parties on April 18, 1996:

1. The license to practice medicine in the Commonwealth of Kentucky held by Kirk D.

Morgan, M.D., is PLACED ON PROBATION THROUGH, AND INCLUDING,

APRIL 17, 2001.

2. During that period of probation, the licensee’s Kentucky medical license SHALL BE

SUBJECT to the following TERMS AND CONDITIONS:

a. the licensee shall not, in any form. fashion, or manner, utilize, discuss or

C.

recommend the use of Germanium;

the licensee shall not, in any form, fashion, or manner utilize, discuss or
recommend the internal use of hydrogen peroxide;

the licensee shall post and maintain a sign in his office which details conditions a
and b of this Amended Order of Probation and his commitment to complying with
the terms of this Probation, throughout the course of his probation. The sign shall
State:

As the result of various discussions with the Kentucky Board of Medical
Licensure, I have adopted the following policy for my practice:

I will not utilize, discuss or recommend in any shape, form or fashion a) the use
of Germanium for any condition; or, b) the internal use of hydrogen peroxide for
any condition.

I appreciate your understanding and your cooperation in ensuring that I can

comply with this agreement that [ have reached with the Kentucky Board of
Medical Licensure.




. If, during the course of this probationary period, Germanium or the internal use of
hydrogen peroxide become an acceptable and prevailing standard of care for any
condition, the licensee may request a modification in the terms of his probation;
If, during the course of this probationary period, a statute is enacted which
permits the use of Germanium or the internal use of hydrogen peroxide for any
condition, that statute shall serve as a basis for a modification in the terms of his
probation;

The licensee shall maintain concise and legible patient charts which reflect the
“Subjective, Objective, Assessment, Plan™ format;

. Each of the licensee’s patient charts shall contain medical record number(s);

. Each of the licensee’s patient charts shall consist of dated and numbered pages:
The licensze shall obtain an informed consent for treatment for each patient, for
each procedure performed, which shall follow an explanation of the various
procedures available and the relative length, costs and potential effects of each
procedure. The licensee shall utilize the informed consent format reviewed and
approved by the Board’s representatives;

Each of the licensee’s patient charts shall include an accurate and current history
of the problem being treated:

. Each of the licensee’s diagnoses must be validated by objective means, either by
medical record, letter from another phyvsician, lab results, physical findings, etc.;
The licensee shall coordinate his medical treatment of each patient with that

patient’s primary care physician. When the licensee provides medical treatment




to a patient, the licensee shall notify the patient’s primary care physician that such
treatment has been provided;

- Each of the licensee’s patient charts must indicate whether the patient has
allergies and, if so, must clearly identify those allergies;

. The licensee or his staff shall take and record each patient’s vital signs on each
visit. Ataminimum, these would include the patient’s blood pressure and pulse;
. The licensee must include some notation of physical examination(s) for each
patient, at least upon the initial visit and as needed thereafier;

The licensee must formulate and include a plan of treatment for each patient.

This plan shall be formulated upon the initial visit and be updated in the progress
notes for each visit. The licensee must follow the protocols reviewed and
approved by the Board’s representatives;

. There must be a follow-up of the medical status for each patient upon each visit;
The licensee shall maintain a log of all patients administered EDTA chelation
therapy, which shall include: the date of the visit; the reason for administration of
EDTA chelation therapy; the method of billing for such treatment; the nature of
the treatment: and, the date of the last administration.

The licensee shall make that log and any/all patient charts available to the Board’s
agents, upon request, for review and/or submission to a Board consultant for
review:

The licensee shall fully comply with the Kentucky Medical Practice Act, KRS

311.530 et seq.
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u. A violaton of any condition of probation may result in revocation of the
licensan's Kentucky medical license, or any Jesser sanction authorized by the
Kentucky Medical Practice Ast.

SO ORDERED this *aay of £33 650

RN

FRESTON P, NUNNELLEY, M.D.
CHAIR, HEARING PANEL B

Certi of Service

1 certify that the original of this Amended Order of Probation wes delivered 1o Mr.
C. William Schmidt, Executive Director, Kentucky Board of Medical Licensure 310
Whittington Parkway, Sujte 1B, Louisville, Kenmucky 40222 and a copy was mailed to
Heary J. Novak, Esq., Suite 402, Spicewood Businsss Center, 4412 Spizewoad Springs
Road, P.O. Box 26162, Austin, Texas 78788 on this 14%thday of September jggq

Q (bye UTp
C.Lloyd VestlT
General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parcway, Suite 1B
Louisville, Kentucky 40222
{302) 429-8045
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COMMONWEALTH OF KENTUCKY K.B.M.L
STATE BOARD OF MEDICAL LICENSURE el o
AGENRCY CASE NO. 5588
ADMINISTRATIVE ACTION NO. 95-KBML-1578

KENTUCKY BOARD OF MEDICAL LICENSURE PLAINTIFF
V.
KIRK D. MORGAN, M.D. DEFENDANT

AGREED ORDER OF PROBATION

Come now the Kentucky Board of Mediecal Licensure
(hereinafter "the Board"), by and through its Hearing Panel B,
and Kirk D. Morgan, M.D., with their respective counsel, and in
the interest of finally reéclving this Administrative Complaint,
hereby enter into the following Agreed Order of Probation:

STIPULATIONRS OF FACT

Pursuant to 201 KAR 9:082, the parties enter the
following Stipulations of Fact concerning the Administrative
Complaint:

1. A prior Administrative Complaint was filed against Dr.
Morgan’s EKentucky medical license on September 22, 1989. That
Complaint alleged that Dr. Morgan was utilizing Chelation therapy
and intravenous hydrogen peroxide treatments.

2. That initial Administrative Complaint was resolved by an
agreement of May 20, 1991, whereby counsel for the parties agreed

that the Complaint would be dismissed based upon Dr. Morgan's




written assurance that he would neither use Chelation therapy nor
intravenous hydrogen peroxide therapy unless: a) such treatment
became the accepted and prevailing standard of care within the
Commonwealth; b) he received approval by the Board to perform
such treatments; or, c) he used such treatments pursuant to a
protocol accepted by an Institutional Review Board.

3. That, on June 20, 1991, the Great Lakes Association of
Clinical Medicine Institutional Review Board approved Dr.
Morgan's project and established a protocol for Dr. Morgan’s use
of EDTA and oxidative therapies.

4. That, on August 30, 1993, the Board filed a second
Administrative Complaint against Dr. Morgan’'s Kentucky medical
license. This second Complaint alleged that Dr. Morgan had
improperly continued to uvtilize EDTA, Germanium and hydrogen
peroxide.

5. That this second Complaint did not acknowledge that Dr.
Morgan was utilizing EDTA, Germanium and/or hydrogen peroxide
under the protocol established by the Great Lakes Institutional
Review Board.

6. That the second Complaint was resolved by an Rgreed Order,
dated August 18, 1994, whereby Dr. Morgan agreed that he would
not utilize a) Chelation therapy or EDTA; b) hydrogen peroxide
(intravenously); or, c¢) Germanium (intravenously).

7. That the present Administrative Complaint was filed against

Dr. Morgan’'s Kentucky medical license on August 17, 1995 by the



Board's Inquiry Panel A. The present Complaint alleges that Dr.
. aral  “H oV ab ET'}L?E
Morgan treated Patient A through theﬁinternal use of hy

ogen
peroxide and recommended that she obtain Germanium for internal
use. When the Complaint was filed, Patient B was not originally
included.

8. That, during a deposition conducted on January 26, 1996, the
Board produced evidence that, during his treatment of Patient 2,
Dr. Morgan had advised her that the best treatment for her
condition was intravenous hydrogen peroxide. However, Dr. Morgan
advised Patient A that "special interest" groups had gotten a
restraining order to prevent him from utilizing intravenous
hydrogen peroxide. Accordingly, Dr. Morgan advised Patient & to
take hydrogen peroxide internally through an oral application.
He suggested Patient A add certain guantities of hydrogen
peroxide to the family’s drinking water, without telling the
other family members, so they she would receive the sufficient
amount of hydrogen peroxide internally.

9, That, during that depesition, the Board presented additional
evidence that, while she was under Dr. Morgan's care, Patient B
went to Indiana and received EDTA or Chelation therapy from Dr.
Wolverton. The Board presented additional evidence that Dr.

Wolverton had told the Board's investigator that Dr. Morgan was




referring all of his Chelation patients to Dr. Wolverton during
that time period. Dr. Morgan contests the information provided
by the Board's investigator concerning Dr. Wolverton.
10. That, on the day subseguent to this deposition, Dr. Morgan
voluntarily posted a sign in his waiting room which advised his
Patients r
Your cooperation and understanding of my compliance with
the known policy of the Kentucky Board of Medical
Licensure that no Kentucky physician may consider, nor
use, nor reccmmend Chelation, hydrogen peroxide, nor
Germanium, in either oral or intravenous form, is
appreciated, so long as that remains the policy of the
Kentucky Board of Medical Licensure under Kentucky law.
11. That Dr. Morgan posted this sign as a show of good faith and
in an attempt to effectiate this Agreed Order of Probation
between the parties, in resolution of the pending Administrative
Complaint.
12. That Dr. Morgan has indicated, through counsel, that he is
willing to forego totally the use of EDTA or Chelation therapy,
hydrogen peroxide and/or Germanium in any form or fashion so long
as required by the Board or until Kentucky law allows the use of
said therapies.
13. That, at all relevant times, Dr. Morgan was licensed to
practice medicine in the Commonwealth of Kentucky and is thereby

subject to review and discipline by the Board pursuant to the

Kentucky Medical Practice Act.



CONCLUSIONS OF LAW

Pursuant to 201 KARR 9:082, the parties agree to the
following Conclusions of Law:
1. That, while they are contested by Dr. Morgan, the facts
adduced by the Board at the January 26, 1996 deposition could
provide a factual basis for a finding by Hearing Panel B of proof
that Dr. Morgan violated the Agreed Order of August 18, 1994.
2. That such conduct by Dr. Morgan provides a basis for Hearing
Panel B to take disciplinary action against Dr. Morgan's
Kentucky medical license pursuant to KRS 311.595(13).
3. That, while they are contested by Dr. Morgan, the facts
adduced by the Board at the January 26, 1996 deposition could
provide a factual basis for a finding by Hearing Panel B of proof
that Dr. Morgan’s treatment of Patients A and B could have the
effect of bringing the medical profession into disrepute because
it was a departure from or failure to conform to the standards of
acceptable and prevailing medical practice within the
Commonwealth of EKentucky.
4. That such conduct by Dr. Morgan provides a basis for Hearing
Panel B to take disciplinary action against Dr. Morgan's Kentucky
medical license pursuant to KRS 311.595(9) and 311.597(4).
5. That the range of permissible sanctions which could be
imposed against Dr. Morgan’s Kentucky medical license are set

forth in KRS 311.565 and 311.595.



AGREED ORDER OF PROBATION

Based upon the foregoing Stipulations of Fact and
Conclusions of Law, and as a means of finally resolving this
Administrative Complaint, the parties enter into the following
Agreed Order of Probation:

1. The license to practice medicine in the Commonwealth of
Kentucky held by Kirk D. Morgan, M.D., is hereby placed on
probation for a period of five (5) years, subject to the
following conditions:

a. Dr. Morgan may utilize EDTA or Chelation therapy for
the treatment of heavy metal poisoning;

b. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the use of EDTA or Chelation
therapy for any condition other than heavy metal poisoning;

c¢. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the use of Germanium;

d. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the internal use of hydrogen
peroxide;

e. Dr. Morgan shall post and maintain a sign in his
office which details conditions a-d of this Agreed Order of
Probation and his commitment to complying with the terms of this
Probation, throughout the course of his probation. The sign

shall state:



As the result of various discussions with the Kentucky
Board of Medical Licensure, I have adopted the following
policies for my practice:

At present, the use of EDTA or Chelation therapy is
only appropriate for the treatment of heavy metal
poisoning. I will ntilize such treatment for that
condition and that condition only.

Pursuant to an agreement between me and the Kentucky
Board of Medical Licensure, I will not utilize, discuss
or recommend in any shape, form or fashion the use of
EDTA or Chelation therapy for any condition other than
heavy metal poisoning.

Also pursuant to that agreement, I will not utilize,
discuss or recommend in any shape, form or fashion the
use of Germanium or hydrogen peroxide<for any condition.

I appreciate your understanding ard your cooperation in
ensuring that I can comply with this agreement that I
have reached with the Kentucky Board of Medical
Licensure.

f. 1If, during the course of the probationary period,
EDTA or Chelation therapy becomes an acceptable and
prevailing standard of care for condition(s) other than
heavy metal poisoning, Dr. Morgan may reguest a
modification in the terms of his probation;

g. If, during the course of the probationary period,
Germanium or hydrogen peroxide become an acceptable and
prevailing standard of care for any condition, Dr. Morgan
may regquest a modification in the terms of his probation;
h. If, during the course of the probationary period, a
statute is enacted which permits the use of EDTA or
Chelation therapy for conditions(s) other than heavy
metal poisoning and/or permits the use of Germanium or
hydrogen peroxide for any condition, that statute shall

serve as a basis for a modification in the terms of his



probation;

i. During the course of this probation, Dr. Morgan shall
permit agents of the Board to visit his offices at random
times and to conduct random reviews of patient files, to
ensure that he is complying with the terms of probation.
j- Within 30 days of the entry of this Agreed Order of
Probation, Dr. Morgan will reimburse the Board for the
costs of this proceeding, $768.16 in investigative costs
and $200.00 as the consultant’s fee, for a total payment
of 5968.16.

k. Throughout the term of probation, Dr. Morgan shall
comply with the provisions of the Kentucky Medical
Practice Act. |

1. A wvicglation of any condition of probation may result
in revocation of Dr. Morgan’'s Kentucky medical license,
or any lesser sanction authorized by the Kentucky Medical

Practice. Act.

SO AGREED on this ]B_deay of G.M , 1996.
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COMMONWEALTH OF KENTUCKY

STATE BOARD OF MEDICAL LICENSURE
- CABE NO. 558

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY KIRK D. MORGAN, M.D., LICENSE NO. 16289,
9105 U.S. 42, PROSPECT, KENTUCKY 40059

WAIVER OF RIGHTS

Comes now Kirk D. Morgan, M.D., with counsel, and
pursuant to 201 KAR 9:082 and in hopes of resolving thls
Administrative Complaint through informal prnceedlngs, waives his
right to raise any constitutional, statutory or common law
objection should the Board reject the informal proposal submitted
by Dr. Morgan and the Board’s General Counsel, or if informal
proceedings are curtailed by the General Counsel.

If the informal proposal is accepted and adopted by the
Board, Dr. Morgan waives his right to an administrative hearing
under KRS 311.5%91. Obviously, if the Board should not accept and
adopt the informal proposal, the proceedings shall continue and
Dr. Morgan will have the right to raise any objection(s) normally
available to a licensee in proceedings brought pursuant to the
Kentucky Medical Practice Act, KRS 311.530 et seqg

;?%55:;:4i7 Sééz;iﬂivhﬂ#ﬂ
IRK D. MORGAN

Vo o
MARE L GAN, ES50.
Couns FOR DR. MORGCANM

DATE: %AB;/ 74
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COMMONWEALTH OF KENTUCKY K.B.M.L.
STATE BOARD OF MEDICAL LICENSURE i
AGENCY CASE NO. 558
ADMINISTRATIVE ACTION NO. 95-KBML-1578

KENTUCEY EOARD OF MEDICAL LICENSURE _ PLAINTIFF
V.
KIRK D. MORGAN, M.D. DEFENDANT

AGREED ORDER OF FPROBATION

Come now the Kentucky Board of Medical Licensure
(hereinafter "the Board"), by and through its Hearing Panel B,
and Kirk D. Morgan, M.D., with their respective counsel, and in
the interest of finally resalvinq this Administrativs Complaint,
hereby enter into the following Agreed Order of Probation:

STIPULATIONS OF FACT

Pursuant to 201 KAR 9:082, the parties enter the
following Stipulations of Fact concerning the Administrative
Complaint:

1. A prior Administrative Complaint was filed against Dr.
Morgan'’s Kentucky medical license on September 22, 1989. That
Complaint alleged that Dr. Morgan was utilizing Chelation therapy
and intravenous hydrogen peroxide treatments.

2. That initial Administrative Complaint was resolved by an
agreement of May 20, 1991, whereby counsel for the parties agreed

that the Complaint would be dismissed based upon Dr. Morgan'’s




written assurance that he would neither use Chelation therapy nor
intravenous hydrogen peroxide therapy unless: a) such treatment
became the accepted and prevailing standard of care within the
Commonwealth; b) he received approval by the Board to perform
such treatments; or, c) he used such treatments pursuant to a
protocol accepted by an Institutional Review Board.

3. That, on June 20, 1991, the Great Lakes Association of
Clinical Medicine Institutional Review Board approved Dr.
Morgan's project and established a protocol for Dr. Morgan's use
of EDTA and oxidative therapies.

4. That, on August 30, 1993, the Board filed a second
Administrative Complaint against Dr. Morgan's Kentucky medical
license. This second Complaint alleged that Dr. Morgan had
improperly continued to utilize EDTA, Germanium and hydrogen
peroxide.

5. That this second Complaint did not acknowledge that Dr.
Morgan was utilizing EDTA, Germanium and/or hydrogen peroxide
under the protocol established by the Great Lakes Institutional
Review Board.

§. That the second Complaint was resolved by an Agreed Order,
dated August 18, 1994, whereby Dr. Morgan agreed that he would
not utilize a) Chelation therapy or EDTA; b) hydrogen peroxide
(intravenously); or, c) Germanium {intraﬁennusly}.

7. That the present Administrative Complaint was filed against

Dr. Morgan'’s Kentucky medical license on August 17, 1995 by the
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Board's Inquiry Panel A. The present Complaint alleges that Dr.
Morgan treated Patient A through then;nternal use uf62¥§E

ogen
peroxide and recommended that she obtain Germanium for internal
use. When the Complaint was filed, Patient B was not originally
included.

8. That, during a deposition conducted on January 26, 1996, the
Board produced evidence that, during his treatment of Patient A,
Dr. Morgan had advised her that the best treatment for her
condition was intravenous hydrogen peroxide. However, Dr. Morgan
advised Patient A that "special interest" groups had gotten a
restraining order to prevent him from utilizing intravenous
hydrogen peroxide. Accordingly, Dr. Morgan advised Patient A to
take hydrogen peroxide internally through an oral application.
He suggested Patient A add certain guantities of hydrogen
peroxide to the family’s drinking water, without telling the
other family members, so they she would receive the sufficient
amount of hydrogen peroxide internally.

9. That, during that deposition, the Board presented additional
evidence that, while she was under Dr. Morgan's care, Patient B
went to Indiana and received EDTA or Chelation therapy from Dr.
Wolverton. The Board presented additional evidence that Dr.

Wolverton had told the Board’'s investigator that Dr. Morgan was



referring all of his Chelation patients to Dr. Wolverton during
that time period. Dr. Morgan contests the information provided
by the Board's investigator concerning Dr. Wolverton.
10. That, on the day subsequent to this deposition, Dr. Morgan
voluntarily posted a sign in his waiting room which advised his
patients,
Your cocperation and understanding of my compliance with
the known policy of the Kentucky Board of Medical
Licensure that no Kentucky physician may consider, nor
use; nor recommend Chelation, hydrogen peroxide, nor
Germanium, in either oral or intravenous form, is
appreciated, so long as that remains the policy of the
Kentucky Board of Medical Licensure under Kentucky law.
11. That Dr. Morgan posted this sign as a show of good faith and
in an attempt to effectuate this Agreed Order of Probation
between the parties, in resolution of the pending Administrative
Complaint.
12. That Dr. Morgan has indicated, through counsel, that he is
willing to forego totally the use of EDTA or Chelation therapy,
hydrogen peroxide and/or Germanium in any form or fashion so long
as reguired by the Board or until Kentucky law allows the use of
said therapies.
13. That, at all relevant times, Dr. Morgan was licensed to
practice medicine in the Commonwealth of Kentucky and is thereby

subject to review and discipline by the Board pursuant to the

Kentucky Medical Practice Act.



CONCLUSIONS OF LAW

Pursuant to 201 KAR 9:082, the parties agree to-the
following Conclusions of Law:
1. That, while they are contested by Dr. Morgan, the facts
adduced by the Board at the January 26, 1996 deposition could
provide a factual basis for a finding by Hearing Panel B of proof
that Dr. Morgan vioclated the Agreed Order of August 18, 1994.
2. That such conduct by Dr. Morgan provides a basis for Hearing
Panel B to take disciplinary action against Dr. Morgan’s
Kentucky medical license pursuant to KRS 311.595(13).
3. That, while they are contested by Dr. Morgan, the facts
adduced by the Board at the January 26, 1996 deposition could
provide a factual basis for a finding by Hearing Panel B of proof
that Dr. Morgan'’s treatment of Patients A and B could have the
effect of bringing the medical profession into disrepute because
it was a departure from or failure to conform to the standards of
acceptable and prevailing medical practice within the
Commonwealth of Kentucky.
4. That such conduct by Dr. Morgan provides a basis for Hearing
Panel B to take disciplinary action against Dr. Morgan’'s Kentucky
medical license pursuant to KRS 311.595(9) and 311.597(4).
5. That the range of permissible sanctions which could be
imposed against Dr. Morgan’s Kentucky medical license are set

forth in KRS 311.565 and 311.595.



AGREED ORDER OF PROBATION

Based upon the foregoing Stipulations of Fact and
Conclusions of Law, and as a means of finally resolving this
Administrative Complaint, the parties enter into the following
Agreed Order of Probation:

1. The license to practice medicine in the Commonwealth of
Kentucky held by Kirk D. Morgan, M.D., is hereby placed on
probation for a period of five (5) years, subject to the
following conditions:

a. Dr. Morgan may utilize EDTA or Chelation therapy for
the treatment of heavy metal poisoning;

b. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the use of EDTA or Chelation
therapy for any condition other than heavy metal poisoning;

¢. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the use of Germanium;

d. Dr. Morgan shall not, in any form, fashion or manner,
utilize, discuss or recommend the internal use of hydrogen
peroxide;

e. Dr. Morgan shall post and maintain a sign in his
office which details conditions a-d of this Agreed Order of
Probation and his commitment to complying with the terms of this
Probation, throughout the course of his probation. The sign

shall state:



As the result of various discussions with the Kentucky
Board of Medical Licensure, I have adopted the following
policies for my practice:

At present, the use of EDTA or Chelation therapy is
only appropriate for the treatment of heavy metal
poisoning. I will utilize such treatment for that
condition and that condition only.

Pursuant to an agreement between me and the Kentucky
Board of Medical Licensure, I will not utilize, discuss
or recommend in any shape, form or fashion the use of
EDTA or Chelation therapy for any condition other than
heavy metal poisoning.

Also pursuant to that agreement, I will not utilize,
discuss or recommend in any shape, form or fashion the
use of Germanium or hydrogen peroxide for any condition.

I appreciate your understanding and your cooperation in
ensuring that I can comply with this agreement that I
have reached with the Kentucky Board of Medical
Licensure.

f. If, during the course of the probationary period,
EDTA or Chelation therapy becomes an acceptable and
prevailing standard of care for conditien(s) other than
heavy metal poisoning, Dr. Morgan may reguest a
modification in the terms of his probation;

g. If, during the course of the probationary period,
Germanium or hydrogen peroxide become an acceptable and
prevailing standard of care for any condition, Dr. Morgan
may reguest a modification in the terms of his preobation;
h. 1If, during the course of the probationary pericd, a
statute is enacted which permits the use of EDTA or
Chelation therapy for conditions(s) other than heavy
metal poisoning and/or permits the use of Germanium or
hydrogen peroxide for any condition, that statute shall

serve as a basis for a modification in the terms of his



probation;

i. During the course of this probation, Dr. Morgan shall
permit agents of the Board to visit his offices at random
times and to conduct random reviews of patient files, to
ensure that he is complying with the terms of probation.
j. Within 30 days of the entry of this Agreed Order of
Probation, Dr. Morgan will reimburse the Board for the
costs of this proceeding, ;?68.15 in investigative costs
and 5200.00 as the cnnsult%nt's fee, for a total payment
of $968.16.

k. Throughout the term of probation, Dr. Morgan shall
comply with the provisions of the Kentucky Medical
Fractice Act. '

l. A violation of any condition of probation may result
in revocation of Dr. Morgan’s Kentucky medical license,
or any lesser sanction authorized by the Kentucky Medical

Practice Act.

+5 . .
SO AGREED on this |8 day of Qo . 199s.




FOR DR. MORGAN:

FOR THE BOARD:

ENTERED:
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CHAIRMAN, HEARING FANEL B

C bye eTE

C. LLOYD VEST II, ESQ.
GENERAL COUNSEL




COMMONWEALTH OF KENTUCKY
STATE BOARD OF MEDICAL LICENSURE
CASE NO. 558

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY KIRK D. MORGAN, M.D., LICENSE NO. 16289,
9105 U.S. 42, PROSPECT, KENTUCKY 40059

WAIVER OF RIGHTS

- Comes now Kirk D. Morgan, M.D., with counsel, and
pursuant to 201 KAR 9:082 and in hopes of reseclving this
Administrative Complaint through informal proceedings, waives his
right to raise any constitutional, statutory or common law
cbjection should the Board reject the informal proposal submitted
by Dr. Morgan and the Board’'s General Counsel, or if informal
proceedings are curtailed by the General Counsel.

If the informal proposal is accepted and adopted by the
Board, Dr. Morgan waives his right to an administrative hearing
under KRS 311.591. Obviously, if the Board should not accept and
adopt the informal proposal,. the proceedings shall continue and
Dr. Morgan will have the right to raise any objection(s) normally
available to a licensee in procsedings brought pursuant to the
Kentucky Medical Practice Act, KR5S 311.530 et seq .
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