FILED OF RECORD

COMMONWEALTH OF KENTUCKY DEC 02 204
BOARD OF MEDICAL LICENSURE
CASE NO. 1626 K.BML.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKYHELD BY CHAISAK PENGVANICH, M.D., LICENSE NO,
17517, 1607 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40210

AGREED ORDER OF RETIREMENT
Come now the Kentucky Board of Medical Licensure (“the Board”), acting by
and through its Inquiry Panel B, and Chaisak Pengvanich, M.D. (“the licensee™), and,
based upon their mutual desire to fully and finally resolve this matter without further
investigation or an evidentiary hearing, hereby ENTER INTO the following AGREED
ORDER OF RETIREMENT:

STIPULATIONS OF FACT

The parties stipulate the following facts, which serve as the factual bases for this

Agreed Order of Retirement;

1. At all relevant times, Chaisak Pengvanich, M.D., was licensed by the Board to
practice medicine in the Commonwealth of Kentucky.

2. The licensec’s medical specialty is internal medicine.

3. On or about December 4, 2007, Patient A’s daughter filed a grievance with the Board
in which it was alleged that the licensee was negligent in his diagnosis and treatment
of Patient A’s colon cancer, resulting in Patient A’s death.

4. Patient A’s charts were subpoenaed and obtained from the licensee, Norton Audubon
Hospital and two other medical providers and forwarded to a Board consultant for

review.



. On or about May 15, 2008, the Board consultant issued a report in which he found
that the licensee departed from or failed to conform to the standards of acceptable and
prevailing medical practices in the Commonwealth of Kentucky in his diagnosis,
treatment and documentation of care in regard to Patient A.

. The Board consultant also concluded that the licensee’s medical practices in regard to
Patient A rose to the level of “gross incompetence, ignorance, negligence or a
combination thereof” and could be considered an incident of malpractice.

. The Board consultant’s report of May 2008 is attached herewith and incorporated
herein in its entirety.

On or about August 3, 2008, Sgt. Stanley Salyards of the Louisville Metro Police
Narcotics/Vice Prescription Drug Squad requested that the Board investigate the
licensee’s practice of prescribing Promethazine VC Codeine, which has a street value
of $200.00/0z.

. During its investigation, the Board’s medical investigator interviewed Misti
Whitfield, R.Ph., Manager of Kroger Pharmacy #752, who stated substantially as
follows: She noticed an individual escorting many first-time male customers to her
pharmacy and that each of these customers presented with prescriptions for the same
medication - Promethazine VC Codeine - from the licensee. Although the customers
did not cough or look ill, the customers typically presented a prescription for cough
syrup and specifically requested the brand name Actavis. The men frequently asked
to smell the cough syrup before purchasing it. Ms. Whitfield noticed that addresses
given by the new customers were scattered throughout the Louisville area and would

indicate that they were not shopping at their neighborhood pharmacy. Ms. Whitfield
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contacted the licensee to check the validity of the piescriptions. The licensee
confirmed that he had written the prescriptions for bronchitis and that he had also
prescribed an antibiotic. The licensee instructed Ms. Whitfield not to fill the
Promethazine VC Codeine without also filling the prescription for the antibiotic. The
customers never presented the antibiotic prescription unless the pharmacist asked and
insisted upon it.
A review of a KASPER report on the licensee, dated July 1, 2007 through August 29,
2008, and a Kroger pharmacy printout led to the identification of nineteen (19)
patients who had presented a prescription for Promethazine VC Codeine from the
licensee and who warranted further review.

The patient charts of the identified nineteen (19) patients were subpoenaed and
obtained from the licensee for review by a Board consultant.
In December 2008, the Board consultant reviewed the KASPER report, dated July 1,
2007 through August 29, 2008, the Kroger pharmacy print out and the nineteen
patient charts and concluded that the licensee departed from or failed to conform to
the standards of acceptable and prevailing medical practices in the Commonwealth of
Kentucky “by continuing to prescribe narcotic medications on a repeat basis for the
same problems without addressing the issue of potential addiction or diversion.”
The Board consultant also concluded that the licensee’s prescribing practices
demonstrated a pattern of “gross incompetence, ignorance or negligence or possibly
malpractice” and that a continuation of his practices would constitute a danger to the

health, welfare and safety of his patients and the general public.
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The consultant’s report of December 2008 is attached herewith and incorporated
herein in its entirety.

On or about February 19, 2009, the Board’s Inquiry Panel A considered the above
information and chose to ask the licensee to enter into an Agreed Order of Indefinite
Restriction, in which he would be restricted from prescribing controlled substances
until his completion of certain prescribing courses and a clinical skills assessment and
education program. If the licensee declined to enter into the agreement, the Panel
directed that a Complaint and Emergency Order of Restriction be issued against the
licensee.

On or about March 23, 2009, the licensee’s legal counsel addressed a letier to the
Board’s then-assistant general counsel, in which she requested that the licensee not be
subjected to restriction on his license.

On or about March 30, 2009, the Board’s counsel polled, by fax, members of the
Panel as to whether they would agree to offer the licensee an Interim Agreed Order
(Diversion) in lieu of an Agreed Order of Indefinite Restriction.

By Poll, the members of Inquiry Panel A chose to allow the licensee to enter into an
Interim Agreed Order (Diversion), which held the investigation open while the
licensee completed certain actions, including that he submit to a clinical skills
assessment at CPEP and, if recommended, that he direct CPEP to develop an
Education Plan.

The Interim Agreed Order (Diversion) also provided that, upon the licensee’s
compliance and completion of those actions, the Inquiry Panel would have the option

of closing the investigation without further action, asking the licensee to agree to an



20.

21.

22.

23.

24.

25.

amendment of the diversion order to include additional or different conditions
determined by the Panel to be appropriate, or issuing a Complaint and Emergency
Order.

In addition, the Inferim Agreed Order (Diversion) provided that if there is information
satisfactory fo the Panel or its Chair that the licensee failed to comply with any
condition of the Interim Agreed Order, or failed to comply with a requirement of the
Interim Agreed Order within the time specified for such completion, the Panel or ifs
Chair may immediately issue a Complaint and an Emergency Order.

The licensee agreed to the terms of the Interim Agreed Order {Diversion) and
executed his agreement thereto on or about April 28, 2009.

Pursuant to the terms of the Interim Agreed Order (Diversion), the licensee completed
the “Prescribing Controlled Drugs: Critical Issues and Common Pitfalls” course at the
Vanderbilt Medical Center, Center for Professional Health, on August 12-14, 2009,
Pursuant to the terms of the Interim Agreed Order (Diversion), the licensee
underwent a clinical skills assessment at CPEP on or about June 29 and 30, 2009,

On or about August 19, 2009, CPEP forwarded an assessment report to the licensee
and recommended the development of an educational intervention plan.

After August 19, 2009, the licensee did not direct CPEP to develop the recommended
educational intervention plan pursuant to the terms of the Interim Agreed Order
(Diversion). Instead, the licensee requested additional information about an
educational intervention plan and CPEP forwarded that information to the licensee on

or about October 2, 2009,



26. After October 2, 2009, the licensee did not direct CPEP to develop the recommended
educational intervention plan pursuant to the terms of the Interim Agreed Order
(Diversion).

27. On or about December 16, 2009, even though an educational intervention plan had
not yet been developed for him, the licensee requested that the Panel allow him to
modify the education plan.

28. The licensee’s non-compliance with the Interim Agreed Order (Diversion) due to his
failure to direct CPEP to develop an educational intervention was placed on the
Inquiry Panel’s agenda for its February 18, 2010 meeting.

29. On ot about February 16, 2010, two days prior to his scheduled appearance before the
Inquiry Panel for noncompliance, the licensee directed CPEP to develop the
recommended education plan.

30. On or about March 15, 2010, CPEP forwarded an educational intervention plan to the
licensee. The licensee did not take action to implement the education plan.

31. On May 20, 2010, the Inquiry Panel reviewed CPEP’s assessment report of the
licensee and the education plan. The Inquiry Panel chose to issue a Complaint and
Emergency Order of Suspension against the licensee if he did not begin the CPEP
education plan by June 15, 2010.

32. On or about June 10, 2010, the licensee initiated the education plan.

33. On or about June 21, 2011, CPEP informed the licensee that he had completed the
educational activities described in the plan and directed him to schedule the post-

education evaluation of that plan.



34. On or about October 7, 2011, CPEP informed the licensee that in order to complete
the education plan, he must successfully complete a post-education evaluation.

35. On or about October 12, 2011, after the Board informed the licensee that his failure to
complete the education plan could be construed as non-compliance with the Board’s
order and would be considered at the next Inquiry Panel A meeting, the licensee
requested that the Panel not require him to complete the education plan,

36. In November 2011, the licensee appeared before the Inquiry Panel and it considered
his failure to timely schedule the next required steps in his education plan and his
request that he not be required to complete the education plan. The Inquiry Panel
determined that the licensee’s prescribing of controlied substances during a pfolonged
investigation places the safety and health of his patients and the public at risk and in
danger.

37. The Board’s Inquiry Panel issued a Complaint and an Emergency Order of
Restriction against the licensee’s license to practice medicine in the Commonwealth
of Kentucky, alleging violations of KRS 311.595(9), as illustrated by KRS
311.597(3) and (4), and KRS 311.595(13) and restricting the license from the
prescribing of controlled substances pending resolution of the Complaint,

38. On December 12, 2011, at the licensee’s request, an emergency hearing was held to
determine the propriety of the Emergency Order of Restriction.

39.0n December 19, 2011, the hearing officer affirmed the Emergency Order of
Restriction and the licensee did not appeal that decision.

40. In January 2012, the licensee completed a Post-Education Evaluation with CPEP. As

a result of his performance on that evaluation, CPEP found that the licensee



41.

42.

43,

44.

45.

demonstrated several persistent medical knowledge nceds and some limited but
important educational needs in regard to clinical judgment and reasoning and in
documentation. CPEP recommended that the licensee participate in an Addendum to
the Educational Intervention Plan, in order to address those deficiencies.

Between June 2012 and January 2013, the licensee participated in the Addendum
activities developed by CPEP. At the licensee’s request, an administrative hearing on
the Complaint was held in abeyance pending his completion of the Addendum.

On February 1, 2013, CPEP reported that the licensee had completed the Addendum,
had demonstrated appropriate improvements relevant to the education goals and had
demonstrated adequate knowledge, as well as safe and reasonable decision making.
On or about March 21, 2013, the licensee resolved the Complaint, KBML Case No.
1360, by entering into an Agreed Order, pursuant to which he was required to
maintain a controlled substances log, subject to Board review; to receive two (2)
favorable consultant reviews; to reimburse the costs of the proceedings to date in the
amount of $3,067.75, within six (6) months; to pay a fine of $2,500.00, within six (6)
months; and to not violate any provision of KRS 311.595 and/or 311.597.

On or about September 6, 2013, about six months afier the licensee completed the
remedial education program through CPEP, a Board consultant reviewed ten (10) of
the licensee’s patient charts and found that he could not conclude conclusively that
they were below the minimum standard or that the licensee departed from acceptable
and prevailing medical practices.

On or about August 25, 2014, approximately a year and a half after the licensee

completed the remedial education program through CPEP, a Board consultant
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reviewed the licensee’s patient charts and found that the licensee departed from
acceptable and prevailing medical practices in regard to the diagnosis, treatment and
documentation of upper respiratory infe(.:tions, to the extent that he demonstrated
gross ignorance, gross incompetence and gross negligence. The Board consultant
also found that the licensee departed from acceptable and prevailing medical practices
by overprescribing antibiotics and cough syrup without regard to the patients’ unique
medical conditions or propensity for drug addiction and diversion, Many of the noted
deviations were consistent with the licensee’s medical practices prior fo his receiving
remedial education and inconsistent with the remedial education he received through
the prior Board actions. The Board consultant also found that, if the licensee were (o
continue to practice in this fashion, he could pose a danger to the health, welfare and
safety of his patients and the general public.

On November 20, 2014, the Board’s Inquiry Panel B reviewed the above information
and the licensee appeared and was heard by the Panel before it deliberated. The
licensee represented that he intends and desires to retire from the practice of
medicine, The Panel and the licensee agreed to enter into this Agreed Order of
Retirement, in lieu of the issuwance of a Complaint and Emergency Order of
Suspension,

STIPULATED CONCLUSIONS OF LAW

The parties stipulate the following Conclusions of Law, which serve as the legal

bases for this Agreed Order of Retirement:

1. The licensee’s Kentucky medical license is subject to regulation and discipline by

the Board.



2. Based upon the Stipulations of Fact, the licensee has engaged in conduct which

violates the provisions of KRS 311.595(9) - as illustrated by KRS 311.597(3) and
(4) — and KRS 311.595(13). Accordingly, there are legal grounds for the parties
to enter into this Agreed Order of Retirement.

Pursuant to KRS 311.591(6) and 201 KAR 9:082, the parties may fully and
finally resolve this pending grievance without an evidentiary hearing by entering
into an informal resolution such as this Agreed Order of Retirement.

AGREED ORDER OF RETIREMENT

Based upon the foregoing Stipulations of Fact and Stipulated Conclusions of Law,

and, based upon their mutual desire to fully and finally resolve this pending grievance

without an evidentiary hearing, the parties hereby ENTER INTO the following

AGREED ORDER OF RETIREMENT:

1.

In accordance with the licensee’s stated intent and in lieu of revocation, the
license to practice medicine within the Commonwealth of Kentucky held by
Chaisak Pengvanich, M.D., is RETIRED, effective as of February 1, 2015, and
continuing for an indefinite period,;

Beginning February 1, 2015, and continuing throughout the indefinite period of
this Agreed Order of Retirement, the licensee SHALL NOT perform any act,
within the Commonwealth of Kentucky, which constitutes the “practice of
medicine or osteopathy” as that term is defined by KRS 311.550(10) — the
diagnosis, treatment, or coirection or any and all human conditions, ailments,
diseases, injuries, or infirmities by any and all means, methods, devices, or
instrumentalities;

Within six months of the date of entry of this Agreed Order of Retirement, the
licensee SHALL REIMBURSE the Board the costs of the investigation in the
amount of two-thousand seven-hundred and twenty-fifty dollars ($2,725.00);

The licensee SHALL NOT petition the Board for a new license to again practice
medicine in the Commonwealth of Kentucky, pursuant to KRS 311.607, prior to
the expiration of two (2) years from entry of this Agreed Order of Retirement.
Prior to petitioning for a license to again practice medicine, the licensee SHALL
complete psychiatric and neuropsychological evaluations and a Board-approved

10



clinical skills assessment program, at his expense, and he SHALL satisfy to the
Panel that he is of good moral character and both physically and mentally
competent to resume the practice of medicine without undue risk or danger to
patients or the public. The decision whether to issue a new license to again
practice medicine in the Commonwealth of Kentucky lies within the sole
discretion of the Panel;

5. The licensee expressly agrees that if he should violate any term or condition of
this Agreed Order of Retirement, the licensee’s practice will constitute an
immediate danger to the public health, safety, or welfare, as provided in KRS
311.592 and 13B.125. The parties further agree that if the Board should receive
information that he has violated any term or condition of this Agreed Order of
Retirement, the Panel Chair is authorized by law to enter an Emergency Order of
Suspension or Restriction immediately upon a finding of probable cause that a
violation has occurred, after an ex parte presentation of the relevant facts by the
Board’s General Counsel or Assistant General Counsel. If the Panel Chair should
issue such an Emergency Order, the partics agree and stipulate that a violation of
any term or condition of this Agreed Order of Retirement would render the
licensee’s practice an immediate danger to the health, welfare and safety of
patients and the general public, pursuant to KRS 311.592 and 13B.125;
accordingly, the only relevant question for any emergency hearing conducted
puisuant to KRS 13B.125 would be whether the licensee violated a term or
condition of this Agreed Order of Retirement; and

6. The licensee understands and agrees that any violation of the terms of this Agreed
Order of Retirement would provide a legal basis for additional disciplinary action,
pursuant to KRS 311.595(13), and may provide a legal basis for criminal

prosecution.
" .

SO AGREED on this 26— day of Vg vey 2014,

FOR THE LICENSEE: f
(haish ét/m vl mé?
CHAISAK PENGVANICH, M.D.
COUNSEL FOR THE LICENSEE
(IF APPLICABLE)

FOR THE BOARD: @ W wy&%‘m M

RANDEL C. GIBSON, D.O.
CHAIR, INQUIRY PANEL B
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LEANNE K. DIAKOV

General Counsel

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

(502) 429-7150
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Morgan_Haugh' '

Medlcal Gredp -

May 15, 2008

Mz, Botty Prater _

* Kenpucky Board of Medical Licensure
310 Whittingion Parloway | ’
Louisville, KY 40222

© Dear Ma, Pratet;

es for fhe delay in completing this eview and refuning my findings to you. Thave

My apologi

chmpleted the reviow of the entire chart-and ihe information provided to ME.

T sopupary, this vase javolves a prievance ﬁle.d'agﬁh:st Dr. Chaisak Pengvatd r failing to
: il

adequately evaluais andings fomd on a barjum coem? performed on patien

Outober of 1987 and uliimately missiog 2 diagnosis of colon cancel.
with cecal carcinoma in February 2007 ;md subsequently died after surglea

Virst of all, I agvea with Dr, Pengvanich fhut the findinps noteg in the October 27, (987, barfup sDemE
werenot selafed to the CARGINONIA diagnosed on. S g in 2007. The area i o on |
bagium GREma Was in the roctosigmoid ared, and the cATCin0Ima diagaosed prior 10 S
death was in the cecum which was at the opposite enid of the colon. No meation is made of Ay
reotosigmoid malignancy in the informafion provided regarding the patient’s surgioal geatment of the
cecal careinoma. - ' . } ’

Having stated te above, | will address concenas that did arige from review of T

First of all, aithough the barjum cnesna findings probably did rot have aay bearing oo the patient’s
death, the fAndings ghould have been furkher investigated at the time of the initial procedure. The area in
dbty did represent SOMS retained focal matten however, With the neture of thé report and
abnormality, the Standnrd of Care wrould have been fo fariher mvestigate with
additionsl giagnostic testing such £s sigmoidoscopy. Tor, Pengyamich aises the question of whether-
colonostopy Was readily available in 1087, Regatdless of whether a colonoscopy Yas readily available, -

terininly proctoscopy (with rigid proctoscope if necessary) would have been avajlable and further

' evalnation of the #I52 in guestion would have been indicaied.

question prob
the losation f the

Probably of more contem is the fact thet ducing her entire relationship WiﬁlD_r._Pengvanich as ber

primary c2re physician, thero is no evidence {hat the patient wes advised to have any form ofcolon -

anmer sexeening, This is ever mro conceining in light of the patient’s persistent and .

orsening epemis. The patient was noted by ket cardiologist fo have worsenjng anemie; and, T cannot

Jerootany significant work-up to cveluate ibls to ditermine an undgrlying causs whichwonld have
' \he differential diagoosis G1 blood loss, Certinly in that instange, colon cancer isof .-

1144 Al~dics] Conter ﬁrr‘r v WMapficld, KY 43066 * (2?0} 24-7-3100 . FEI{Z?G) 24-’;_77&) -

- ah et
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Tt is my opinion that Standard of Care prevailing in the Commonwealth of Kentucky would dictafe fhat
tne patient be offered some form of solon oaaver sorecning through health maintenimee care. I also
belicve that the Standard of Care for evaluation of an elderly patient with worsening anemia would bave
 included workop to rufe out GI Jesions resuliing in C_1‘[1Jlood Toss. _ .

' Jt sppoas that Dr. Pengvanich in otcspect bai indioated the patient would have been high sk for
fnfher jaterventional provedures, However, in.fhat iostance, this should bave been documented and fhe-
_ paticnt shonld bavs been made aware of the potential problenis that could have been missed without |

100TC AEpTessive evahmtion, Tnmy 1evicw, 1 did not find any indication that the patient was made

aware of such information.

As a resalt, it is my opinion that the care rendered inregards i fhis particular patient was below
sinimum standards i diagnosis, featment, medical records bud in my overall opinion,

Regarding questions ontlined in your previous lettzr, T must conolude that D, Penigvanich did engage in
conduct which departed or failed to conform to standards zceeptable and prevailing medical prastice
within the Commorrwealth of Eeninoky in his failwe to adequately diagnoise this pafient's cecal
fude that in this particular patient, tie medical practice would have been

‘coreinoma, T &lso must cono _
decmed to be a resnlt of, gross incompefence, ignoOrance, neglipenee, or & combination thereof, 1also

o2l that this conld be considered an incideat of malprastice,

Regarding the physician's practics constifuting a danger to the healfh, welfare; and safoty of his patients

or the general public, Troust concfude that if this is a pattern of care provided, then it would constiints &
danger. However, my seview tnsludes only one isolated ohart, and, therefore, I am not surs thal this

ean be generatized fo the physician's overall prctioa.
I hops this srformation is of benefit in your jrrvestigation, and Tagain 'a'pologize for fhe lardmess of this
opinion, - .

These opinions are reanhed fhrough review of the chart information provided as well as reviow of.

pertinent literature and my experienee as 3 Board Certificd Family Physician.

- Respestfully, /

Sefiey A. Carrico, M.D., AAFE

V’k -




Morgan Haugh

Medical Qroup

RECEIVED
Deoember 19, 2008 DEC 19 2008
' KB.M.L,
Betty Prater, Medical Tnvestigator -~ .
Kentucky Board of Medical-Liccnsura
HBursthoume Office Park .
310 Whittington Parkway, Suito 1B

Louatsville, XY 40222
RE: Chaisak Pengvanich, M.D.
Deax Mas. Prater: -

This Ietter is fo relay my opinion in regards fo the open investigation against Dr, Chaissk

Pengyanich, As I am sure yon recall, the review ultimately entailed iwo different aveas of

focus, The initial grievance resulted in review of chierts o determine if adequaie cancer
surveillanco and scréening were being performed - Regarding this aspect of the
evaluation, severa] charts were reviewed. If did wibmately appear that although not
always explicitly delineated in health maintenance office visits, the patients were by and
Jarge receiving adequate health maintenance and cancer soreening, Therefore, Ido not
find any evidence from this standpoisit that Dr. Pengvanich departed from the-prevailing -
mmedical standards for the Cormmonwealth of Kentucky, nor did I find any avea that
suggested he committed any serions act or pattern of acts consistent with malpractice,
incompetence, ignorance or negligence. From this standpoint, it did not appear that the .
physician's sontinued practice consiitutes a danger to the health, welfars, or safely of the

physician's patients-or general public,

The second aspect of this review involved the possibility of overprescribing of controlled
rnedication in the form of Phenerzan with codeine liquid. Several chasts were reviswed
in regards to this pousibility. Ultimataly, if is ry opinion that Dr. Pangvanich has shown
a propensity fo overprescribe Phenergan with codeine. Of tho cherts xeviewed, many had
repest visits with the same complaints, receiving siwmiler, if not the same, medical manage
" on arecument basis, Sometimss numerous prescriptions for Phenergan with codeine
were prescribed over a soveral year period. There was'also gvidence in some charis that
diversion or addiction was a potential problem, The physician continued to prescribe
Phenergan with codeine in some instances despite this information being present,
Thesefore, infortunately, it is oy opinion that Dr, Pengvanich did depart from the
stapdard of prevalling care for the Commonwealth of Kentucky by continning to
presoribe narcatic medivations on & repeat basis for the same problems without
addressing the fssne of potential addition or diversion. There was no evidence, in most

1111 Medical Conter Clr,d,c » Mapfichi, KY 42066 » (Z70) 241-8100 » — af.?.,
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cases, thathe pursued further Workup or syaluation for recmrent problems requiting this
meilication. In this situation, Y would have fo conclude that there is & patien of
preseribing that could be deemed gross incompetence, ipnorance or negligence or
possibly malpractive. Also, Imust state that if the physician’s practice contiimes in this

- faghion; it could pose a danger fo the health, welfare, and safety of the physman s
patlents and gﬁneml pnbhc. ; )

Iwonld note that in some of the chatts, ihere is evidence that Dr, Pengvanich hus started .
to curtail prf;scnbmg this medication fo pahel:lts fhathave awd&nca of cfw*ersmu. :

Indmdual BX_pErt review wurkshactshave beeu prov.tded on each of the charis re'ncwed.

Thess opinions ave yendered bas&d on weview of information prowded in light of Iy
experience as & Board Certified Pamily Physician and review of pertinent literature and

guidelimes,




FILED OF RECORD

COMMONWEALTH OF KENTUCK Y MAR 71 2013
BOARD OF MEDICAL LICENSURE ' KBML
CASE NO. 1360 T
IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKYHELD BY CHAISAK PENGVANICH, M.D., LICENSE NO.
17517, 1607 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40210
~ AGREED ORDER
Come now the Kentucky Board of Medical Licensure (“the ‘Board."’), acting by
and through its Hearing Panel B, and Chaisak Pengvanich, M.D. (“ithe lcensee”), and,
~ based upon their mutual desire fo fully and finally resolve the pending Complaint without
an evidentiary heating, hereby ENTER INTO the following AGREED ORDER:

_ STIPULATIONS OF FACT

The parties stipulate the following facts, which serve as ’_che facteal bases for this

Agreed Ordér: ‘

1. At all relevant times, Chaisak Pengvanich, M.D., was licensed by the Board to
practice medicine in the Commonwealth of K,entucky.'

2. The licensee’s medical specialty is internal medicine.

3. On or about December 4, 2007, Patient A’s daughter filed a grievance with the Board
in vﬂﬁch it was allegéd that the licensee was hegligcpt in his diagnosis and treatment
of Patient A’s colon 6ancer, resultiﬂg in Patient A’s death.

4, Patient A’s charl:s were subpoenaed and obtained from the licensee, Norton Audubon
Hospital and two other medical providers and forwarded to a Board copsultant fér
rcview. . |

5. On or about May 15, 2008, the Board consultant issued a report in which he foun&

" that the licensee departed from or failed to conform to the standards of acceptable and



prevailiﬁg medical practices in the Commonwealth of Kéntucky in his diagnosis,
treatment and documentation of care in regard té Patient A,

. The Board consultant also concluded that the licensee’s medical practices in regard to
Patient A rose to the level of “gross incompetence, ignm'ancg negligence or a
combination thereof” and could be considered an incident of malpraciice. |

. The Board consultant’s report of May ‘2008 is attached herewith and incorporated
herein in its entirety. |

. On or about August 3, 2008, Sgt. Stanley Salyards of the Louisville Metro Police
Narcotics/Vice Prescription Drug Squad requested that the Board investigate the
licensee’s practice of prescribing Promethazine VC Codeine, which has a street value
of $200.00/0z. |

. During its investigation, the Board’s medical investigator intervieﬁed Misti
Whitﬁéld,_ R.Ph., Manager of Kroger Pharmacy #752, who stated substantially as
follows: She notiéed an individual Vescorting many first-time male customers to her
pharmacy and that each of these customers presented with prescriptions for tﬁc same
medication - Promethazine VC Codeine - from the licensee. Although the customers
did not cough or look ill, the customers typically presented a prescription for cough
syrup and specifically requested the brand name Actavis. The men'frequently asked
to smell the cough syrup before purchasing it. Ms. Whitfield noticed that addresses
gi{fen by the new customers were scattemd throughout the Louisville area aﬁd would
indicate ihat they were not shopping at their neighborhood pharmacy. Ms. Whitficld
~ contacted the licensee to check the validity of the prescriptions. The licensee

confirmed that he had writien the prescriptions for bronchitis and that he had also '
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prescribed an antibiotic. The licensee instructed Ms. Whitfield not to fill the
Promethazine VC Codeine without also filling the prescription for the antibiotic. The
customers never pfesented ‘t_he antibiotic prcscription unless the pharmacist asked and
insisted upon it.
A review of a KASPER report on the licensee, dated July 1, 2007 through August 29,
2008, and a Kroger pharmacy printout led to the identification of nineteen (19)
patients who had presented a prescription for Promethazine VC Codeine from the
licensee aﬁd who watranted further review., |

The patient charts of the identified nineteen (19) patients were subpoenaed and‘
obtained from the licensee for review by a Board consultant.
In December 2008, the Board consultant reviewed the KASPER report, dated July 1,
2007 through August 29, 2008, the Kroger phatmacy print out and the nineteen
patient charts and coﬁcludcd that the licensee departed from of failed to conform to
the standards of acceptable and prevéiling medical practices in the Commonwealth of
Kentucky “by continuing to prescribe narcotic medications on a repeat basis for the
same problemé without addressing the issue of potential addiction or diversion.;’

The Board consultant also concluded that the licensee’s prescribing practices

demonstrated a pattern'of “aross incompetence, ignorance or negligence or possibly

malpractice” and that a continuation of his practices would constitute a danger to the

health, welfare and safety of his patients and the general public.

14. The_ consultant’s report of December 2008 is attached herewith and incorporated

herein in its entirety.



15.

On or about February 19, 2009, the Board’s Inquiry Panel A considered the above
information and chose to ask the licensee to enter into an Agreed Order of Indefinite

Restriction, in which he would be resiricted from preseribing conirolled substances

- until his completion of certain preseribing courses and a clinical skills assessment and

16.

17.

18.

19.

education program. If the licensee declined to enter into the agresment, the Panel
directed that a Complaint and Emergency Order of Restriction be issued against the
licensee.

On or about March 23, 2009, the licensee’s legal counsel addressed a letter to the
Board’s then-assistant general counsel, in which she requested that the licensee not be
subjected to restriction on his license.

On or about March 30, 2009, the Board’s counsel polled, by fax, members of the
Panel as to whether théy ﬁould agree to offer the licensee an Interim Agreed Order
(Diversion) in lieu of an Agreed Order of Indefinite Restriction,

By Poll, the members of Inquiry Panel A chose to allow the licensee to enter into an
Interim Agreed Order (Diversion), which held the investigation open while the
licensee completed certain actions, including that he submit to a clinical skills
assessment at CPEP and, if recommended, that he direct CPEP to develop an

Education Plan.

The Interim Agreed Oxder (Diversion) also provided that, upon the licensee’s

compliance and completion of those actions, the Inquiry Panel would have the option

of closing the investigation without further action, asking the licensee to agree to an

amendment of the diversion order to include additional or different conditions



20.

determined by the Panel to be appropriate, or issuing a Complaint and Emergency
Order.
In addition, the Interim Agreed Order (Diversion) provided that if there is information

satisfactory to the Panel or its Chair that the licensee failed to comply with any

- ¢ondition of the Interim Agreed Order, or failed to comply with a requirement of the

21.

22,

23,

24.

25,

Tnterim Agreed Order within the time specified for such completion, the Panel or its
Chair méy immediately iss_ué'a' Corﬁplaint and an Emergency Order.

The licensee agreed fo the terms of the Interim Agreed Order (Diversion) and
execnted his agreement thereto on or about Apsil 28, 2009.

Pursuant to the terms of the Interim Agreed Order (Diveséion), the licensee completed
the “Prescribing Controlled Drugs: Critical Issues and Commen Pi tfalls” course at the
Vanderbilt Medical Center, Center for Professional Health, on August 12-14, 2009.
Pursuant to the terms of the Interim Agreed Order (Diversion), the licensec
underwent a clinical skills assessment at CPEP on or about J ime 29 and 30, 2009,

On or about August 19, 2009, CPEP forwarded an asscssment report to the licensee
and recommended the development of an educational iniervenﬁen plan.

After August 19, 2009, the licensee did not direct CPEP to dﬁelop the recommended
edupatidnal intervention plan pursuant to the terms of ‘ the Interim Agreed Order
(Diversion). Instead, the licensee requested additional information about an

educational intervention plan and CPEP forwarded that information fo the licensee on

or about October 2, 2009,




26. After October 2, 2009, the licensee did not direct CPEP to develop the recommended
educational infervention plan pursuant to the terms of the Interim Agreed Ordex |
(Diversion}.

27, Qn or about December 16, 2009, even though an educational intervention piém had
not yet been developed for him, the licensee reguested that the Panel allow him to
modify the education plan.

8. The licensee’s non-compliance with the Interim Agreed Order (Diversion) due to his
faiture to direct CPEP to develop an educational intervention was placed on the

Inguiry Panel’s agenda for its February 18, 2010 meeting. | |

29. On or about February 16, 2010, two days prior to his scheduled appearance before the
Tnquiry Panel for noncompliance, the licensce divected CPEP to develop the
recommended education plan.

30. On or about March 15, 2010, CPEP forwarded an educational infervention plan to the
licensee. The licensee did not take acﬁuﬁ to iinplement the education plan. |

~ 31, On May 20, 2010, the Inquiry Panel reviewed CPEP’s assessment report of the
licensee and the educaﬁon plan. The Inquiry Panel chose to issuc a Complaint and
Emergency Order of Suspension against the licensee if he did not begin tﬁe CPEP
education plan by June 15, 2010. |

32. On or about June 10, 2010, the licensee initiated the education plan.

33. On or about June 21, 2011, CPEP informed the licensee that he had completed the

cducational activities described in the plan and directed him to schedule the post-

education evaluation of that plan.



34. On or about October 7, 2@11 CPEP informed the licensee that in order to complete
the education plan, he must successfully complete 2 post-educaﬁan evaluation.
| 15. On or about October 12, 2011, after the Board informed the licensee that his failure to
complete the education plan could be construed as non-campﬁancé with the Board’s
mﬁer aﬁd would be considered at the next Inguiry Panel A meeting, the licensce
requested that the Panel not require him to complete the education plan.

36. In November 2011, the licensee appeared before the Inquiry Panel and it éoﬁsideréd
his failure to timely schedule the next required steps in his education plan and his
request that he not be required to compiete the education plah. The- Ingquiry Panel
detemlinéd that the licensee’s prescribing of conirolled substances during a prolonged
investigation blaces the safety and health of his ﬁatiemts and the public at risk and in |
danger.

37.The Board’s Inquiry Panel issued a8 Complaint and an Emergency Order of
Restriction against the licensee’s license o practice medicine in the Commonwealth
of Kentucky, alleging violations of KRS 311.595(9), as iliusirated by KRS
311.597(3) and (4), and KRS 311.595(13) and restricting the license from the
prescribing of controlled substances pending resolution of the Complaint.

38. On December 12, 2011, at the licensee’s request, an emergency hearing was held to
determine the propriety of the Emergency Order of Restriction.

" 39, On December 19, 2011, the hcaring oﬂicer affirmed the Emergency Order of
Restriction and the licensee did not appeal that decision.

40. In January 2012, the licensce completed a Post-Education Evaluation with CPEP. As

a result of his performance on that evaluation, CPEP found that the licensee



demonstrated several persistent medical kncwledge ‘needs and some limited but
important educational needs in regard to clinical judgment and reasoning and in
documentation. CPEP feconunended that the licensee participate in an Addendﬁm o
Ehe.Educational Intervention Plan, in order to address those deficiencies.

41. Between June 2012 and January 2013, the licensee participated in the Addendum
activities developed by. CPEP. At the_licensee’s request, an administrative hearing on
the Complaint was held in aheyancc pending his completibh of the Addendum.

42, On February 1, 2013, CPEP reported that the licensee had completed the Addendum,
had demonstrated appropriate improvements relevant to the education goals and had

demonstrated adequate knowledge, as well as safe and reasonable decision making.

STIPULATED CONCLUSIONS OF LAW

The parties stipulate the following Conclusions of Law, which serve as the legal

baées for this Agreed Order:

1. The licensee’s medical license is subject to regulation and discipline by ihe
Board, |

9. Based upon the Stipulations of Fact, the licensee has engaged in conduct which
violates the provisions of KRS 311.595(9), as illusirated by KRS 311.597(3) and
(4), and KRS 311.595(13). Accordingly, there are legal grounds for the parties to
enter into this Agreed Order. '

3. Pursuant to KRS 311.591(6) and 201 KAR 9:082, the parties may fuliy and
finally resolve the pending Complaint without an evidentiary hearing by entering

into an informal resclution such as this Agreed Order.



AGREED ORDER

‘Based upon the foregoing Stipulations of Fact and Stipulated Conclusions of Law,

and, based upon their mutual desire to fully and finally resolve the pending Complaint

without an evidentiary hearing, the partics hereby ENTER INTO the following

AGREED ORDER:

1. The license to practice medicine within the Commonwealth of Kentucky held by

" Chaisak Pengvanich, M.D., SHALL BE SUBJECT fto this Agreed Order for a

period of five (5) years from the date of filing of the Agreed Order.

2. During the effective period of this Agreed Order, the licensee’s medical license

SHALL BE SUBJECT TO THE FOLLOWING TERMS AND CONDITIONS:

a.

Beginning on the date of eniry of this Agteed Order, the licensee SHALL
maintain- a “controlled substances log” for all controlled substances
prescribed. The controlled substances log must include date, patient name,
patient complaint, medication prescribed, when it was last prescribed and
how much on the last visit, Note: All log sheets will be consecutively

_numbered, legible i.c. printed or typed, and must reflect “call-in” and refill

information, Prescriptions should be maintained in the following manner:
1) patient; 2) chart; and 3) log; _

The licensee SHALL permit the Board’s agents to inspect, copy and/or
obtain the conirolled substance log and other relevani records, upon

request, for review by the Board’s agents and/or consultants;

The licensce SHALL reimburse the Board fully for the costs of each
consultant review performed pursuant to this Agreed Order. Once the
Board receives the invoice from the consultant(s) for each review, it will
provide the licensee with a redacted copy of that invoice, omitting the
consultant’s identifying information. The licensee SHALL pay the costs
noted on the invoice within thirty (30) days of the date on the Board’s
written notice. The licensee’s failure to fully reimburse the Board within
that time frame SHALL constituie a violation of this Agreed Order;

The licensee understands and agrees that at least two (2) favorable Board

-Comnsultant reviews must be obtained, on terms determined by the Panel or

its staff, before the Panel will consider a request to terminate this Agreed
Order; = ' '



e. Pursuant to KRS 311.565(1)(v), the licensee SHALL REIMBURSE the
Board the costs of the proceedings to date in the amount of $3,067.75,
within six (6) months from entry of this Agreed Order;

f  Pursuant to KRS 311.565(1)(v), the licensee SHALL pay a FINE to the
Board in the amount of $2.500.00, within six (6) months from entry of this
Agreed Order; and

g. The licensee SHALL NOT violate aﬁy provision of KRS 311.595 and/or
311.597.

3. The licensee expressly agrees that if he should violate any term or condition of the
Agreed Order, the licensee’s practice will constitute an immediate danger to the
public health, safety, or welfare, aslprovided in KRS 311.592 and 13B.125. The
parties further agree that if the Board should receive information that he has
violated any term or condition of this Agreed Order, the Panel Chair is authorized
by law to enter an Emergency Order of Suspension or Restriction immediately
upon a finding of probable cause that a viclation has occurred, after an ex parte
presentation of thé relevant facts by the Board’s General Counsel or Assistant
General Counsel. If the Panel Chair should issue such an Emergency Order, the
parties agree and siipulate that a violation of any term or condition 6f this Agreed
Order would render the licensee’s praétice an immediate danger to the health,
welfare and safety of patients and the general public, pursuant to KRS 311.592
and 13B.125; accordingly, the only relevant question for any emergency hearing

- conducted pursuant to KRS 13B.125 would be whether the licensee violated a
term or condition of this Agreed Order. |

4, The licensee understands and agrées that any violation of the texms of this Agreed

Order would provide a legal basis for additional disciplinary action, including

10



revocation, pursuant to KRS 311.595(13) and may provide a legal basis for

criminal prosecution for practicing medicine without a license.

SO AGREED on this 2/t day of WM ,2013.

FOR THE LICENSEE: "t e 749 .
Cloetotl G SLAT, i~
CHAISAK PENGVANICH, M.D,
COUNSEL FOR THE LICENSEE
(IF APPLICABLE)
FOR THE BOARD:

(ndsl CBs 550

RANDEL C. GIBSON, D.O.

CHAIR, HEARING PANEL B
MM

LEANNE K. DIAKOV

Assistant General Counsel

Kentucky Board of Medical Licensure

310 Whittington Parkway, Suiie 1B

Louisville, Kentucky 40222
(502) 429-7150
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: WAIVER OF RIGHTS

I, Chaisak Pengvanich, M.D., am preseatly the Respondent in Kentucky Board of
Medical Licensure Case No. 1360. I understand that, under 201 KAR 9:082, I must
waive certain rights if I wish to resolve this matter by informal dispensation.
Accordingly, I WAIVE my right to raise any constifutional, statutory or common law
objection(s) I may have to the Hearing Panel rejecting the proposed informal dispensation
or to the curtailment of such a settlement by the Board’s General Counsel or Assistant

General Counsel.

Furthermore, if the Hearing Panel accepts the proposed Agreed Order, as
submitted, I WAIVE my right fo demand an evidentiary heating or to raise additional
constitutional or statutory objections in this matter, However, if the Hearing Panel
should reject the proposed Agreed Order, I understand that further proceedings will be

- conducted in accordance with KRS 311,530, ef seq., and I will have the right to raise any
objections normally available in such proceedings.

Executed this j%ay of Feb. 2()13.

oy W,M,w a2

CHAISAK PENGVANICH, M.D.
Respondent

COUNSEL FOR THE RESPONDENT
(IF APPLICABLE)

12



Morgan ugh'

Medical Group -

May 15, 2008

Ms. Betty Prater , _
Kentucky Boasd of Medical Licensize .
110 Whitiington Packway '
Louisville, KY 402272

Desy s, Praiet

My apnlo'giés' for the delay in completing this review mnd reluring my findings to you, Lhave
completed the seview of the entire chartand the information provided to me.

Tn surpmary, this case involves 8 grievance filed against Dt. Chaisak Pen,

adequately evaluate findings formd on a barium enerd performed on aticnt
October of 1987 and ultimately missing a diagnosis of colon cancet.”
with cecal parcinoma in Februaty 2007 and subsequently died after surgical ervention.

First of all, 1 agree with Dr. Pengvanich that the
were pot related to fhe carcinoma disgnosed ot in 2007, The area
‘bariui enema Was in the rectosigmoid aread, gand the careinomsa diagnosed prior ©
denth was in the cecum which was at he opposite end of the colon. No nenfion is made of any
rectosigmoid malignancy in the informafion provided separding the patient’s surgical ireatment of the

cecal carcinoma.

Jinps noted in e October 27, 1987, barium encma
. - ihc -

Having stated the above, 1 will address concemms that did arise fFom review of ghart.
Wirst of all, although the parium enema fndings probably Zid ot have any bearing on ihe patient’s
death, the fndings should have been further snvestipated at the time oz the initial procedure. The area i1
question probably did represent SommS retained fecel matieh however, with the pature of the report and

the Tocation of the apnormality, the Standard of Cart would have been to further investigato with

additional diegrnostic jesting such as sigmoidoscopy: Dr, Pengvanich raises the question of whether-

golonoseopy Was seadily available in 1987, Regardless of whefher a colonoscopy Was readily available, °
“certainly proctoscopY (with dgid proctoscopa_if neoessary) would have been available and further
o cyalnation of the area in question. would have been indicated.

Probably of more conoem is the fact that during her entire relationship with ]jI._Pcngvanich as her

primary care physiciar, thers is no evidence that the patfient was advised to have ity form of colon

canter Soreening. This is even moIe concerning in light of the patient’s persistent and .
worsening enemie. 'The patient was noted by her cardiologist to have Worsening anemia; and, T capnot

detect any significant work-up to evaluate this to determine an underlyi canse which would have

inchided in the differential diagnosis G blood Joss, Cortainly in that instance, colon cancer s of .-
priory coneert. ) - ' . : .
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Prater, 05/15/08, pe- 2. '

Tt is may opinion that Standard of Care prevaiting in the Commonwealth of Kentucky wonld dictate that
the paficat be offered some form of colon cancer scresning fhrough health maintenance care. [also
believe that the Standard of Caze for evaluation of an clderly pationt with worsening anemia would have
 included workup to rule out GI Iesions resulting in GI blood loss. _ . ‘

1t eppeass that Dr. Pengvanich in retrospect has indicated the patient would have been high risk for ,

forther jnterventional procedures. However, in that instance, this should bave been docurmented and the- -

* patient should have been made aware of the potential problems that could have been missed without
more aggressive evaluation. o my review, 1 did not Fnd any indication that the patient was mads
aware of such information. - : N

As a result, it is wly opinion that the care rendored in ropards to this partioular paticnf was below
minimum standards i diagnosis, freatment, medical records and in my overall apinion.

Regarding questions onflined jn your previous letter, Tmust conchide that Dr, Pengvanich did engage in

conduct which departed or failed to conform to standards aceeptable and prevailing nedical practice

within the Commonwealth of K entucky in his failuze fo adequately diagnose this patient’s cecal

- gareinoma, 1 also oust conclude that in this particular patient, the medical practice would have heen
deezned to be a result of gross incorpetence, igNOrance, nepligence, or a cowbination fhereof, 1also
foel that this could be considered an incident of nalpractice.

Regarding the physician’s practice constituting a danger fo thie health, welfare; and safety of his patients
ar the peneral public, I st conclude that if this is 2 pattern of cars provided, then it would constitute &
danger. However, my review includes only one isolated chart, and, therefore, T am not suré that this

' can be generalized fo the physician’s overall practics.
1 bope this iformation is of beneiit in your irrvestigation, and Tagain 'a:pologim for the fardiness of this
opinion. - . . T

These opinions are reached Shrough review of the chart inforpuation provided as well as review of.

pertinent literature and way experience as 2 Board Certified Pamily Physiciam

Reepectfully,

Jofiiey A. Carrico, MD., AAF?

vk -
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Moran Haugh

Medlcal Group

BECEIVED
DEG 19 2008

December 19, 2008
- KBM.L,

Betty Prater, Medical Tnvestigator -
Kentcky Board of Medical Licensnra
Hurstboume Office Park

310 Whitfington Parkway, Suite 1B
Louisville, KY 40222

RE: Chaisak Pengvanich, M.D.
Dear Ms. Prater: -

This leter is to relay my opinion in regards to the open investigation against Dr, Chaisak
Pengvanich, As I am sure you recall, the review ultimately entailed two different areas of
focus, The initial grievance resulted in review of charts to determine if adequate cancer
surveillance and scréeming were being performed. Regarding this aspect of the
evaluation, several charis were reviewed. [f did ultimately appear that although not
always explicitly defineated in health maintenance office visits, the patients were by and
large receiving adeguate health maintenance and cancer screening. Thercfore, I do not
find any evidence from this standpoirit that Dr. Pengvanich departed from the provailing
medical standards for the Commonwealth of Kentucky, nor did I find any area that
suggested he commiited any serious act or pattern of acts consistent with malpractice,
‘incompetence, ignorance or negligence. From this standpoint, it did not appear that the
' physician’s continued practice consfituies & danger fo the health, welfare, or safsty of the
- physician’s patients-or general public. -

The second aspect of this review involved the possibility of overpresoribing of controlled
medication in the form of Phenergan with codeine liquid. Several charts wore reviswed
in regards to this possibility. Ultimately, it is oy opinion that Dr, Pengvanich has shown
a propensity fo overprescribe Phenergan with codeine. Ofthe charts reviewed, many had
repeat visits with the same complaints, receiving similar, if not the same, medical menage
* on arecnment basis. Sometimes numerous prescriptions for Phenergan with codeine
were proscribed over a several year period. There was'also evidence in some oharts that
diversion or addiction was & potential problem. The physician continved to presciibe
Phenergan with codeine in some instances despite this information bsing present.
Thesefors, mforfupately, it is my opinion that Dr, Pengvanich did depart from the
standard of prevailing cars for the Commonwealth of Kentucky by contimuing to
prescribe narcotic medications on & repeat basis for the sams problems without
addressing the jssne of potentisl addition or diversion. There was no gvidence, in most

, : _ i oo e
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cases, fhat ke pursued further workup or evalvation for recurrent problems requiring this
medication. In this situation, I would have to conclade that there is a pattern of
prescribing that could be deemed gross incompetence, ignorance or negligence or -
possibly malpractice, Also, I must state that if the physician’s prastice contimes in this
fashion, it could pose a danger to the health, welfare, and safely of the physzclan 8
pahents and general public.

1 would note that in some of the charts, there is evidence that Dr, Pengvanich has starfed - _
to curtail prescribing this medication to patients that have evidence of diversion. -

Tndividual expert review woriisﬁac‘;s have besn provide.d on cach of the charts reviewed.

. These opinions are rendered based on review of information provided in Hpht of my
experience as a Board Certified Ramity Physician and review of perﬁnent literature and

guidelines.

Respsctinily,




~ FILED OF RECORD

COMMONW_EALTH OF KENTUCKY DEC -5 2011
BOARD OF MEDICAL LICENSURE :
- CASE NO 1360 ' ' - KBML.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY. CHAISAK PENGVANICH, M.D., LICENSE NO.
17517, 1607 DIXTE HIGHWAY, LOUISVILLE, KENTUCKY 40210

EMERGENCVORDER OF RESTRICTION

The Kentucky Board of Medlcal Licensure (“the Board”) acting by and through

- its Inqmry Panel A, considered 'EhlS mattet at its November 17, 2011 meetmg At that

meetmg, Inquiry Panel A considered a memorandtlm from Betty Prater, _Medlcal
-Investigator_; dated Oetober 19, 20_11; an Interir_o Agreed Order '(Diversio'n), filed of
record April 28, 2009; a letter from the Center for Personalized'Edlication forr Physicians
(“CPEP”) to the licensee, dated Jtme 21 '2011; a CPEP Progress Report 11, .releasedr
August 2011; a CPEP Summary Report for the per1od June 2010 through June 2011; a
letter from. CPEP to the licensee, dated October 7 2011; a letter ﬁom the hcensee s
counsel io Betty Prater, Medical Investigator, dated October 12, 201 1.

| In addition, on February 19, 2009, the Panel coosideted a memorandum from
'Bettyr Prater, Medical Iavestigator, ‘dated January 21, 2011; a grievance, received
Deeember 4, 2007, _.e-mail corre3pondence from Sgt. Stanleyl Salyards of the Louisville
Metro Police Narcotics/V ice Pre_scription Drug Sqtlad, dated August 1, 2008; two BoaId
-consultaﬁt reports, dated May 15, 2008 and .December 19, 2008; and correspondence
from the licensee fo the Bo'ard; dated February 7, 2008 and Janua’:y 7,2009. |

On February 18, 2010, the Panel eon31dered a memorandum from Betty Prater,

Medical Investlgator dated .Tanuary 28, 2010 the Intertm Agreed Order (Dwersmn)

entered April 28, 2009; the CPEP Assessment Report, dated August 19, 2009;




ccrreepondence from CPEP to the licensee, dated Octccer 2, 2009, ccrrespcnderlce from ‘
the iicensee? s counsel to the Panel dated Decem_ber 16, 2009; ccrrespor'rdence ﬁcm
CPEP 1o the Panel dated Ianuary 20, 2010 :

On May 20, 2010 the Panel ccnsrdered a memcrarldum from Betty Prater
Medical Investrgator, dated May 10, 2010; the materials rev1ewed at the Panel meeting of
February 18, 2010; the CPEP cducation plan, dated March 15, 2010; correspondence
frorn the hcensee s counsel to the Board’s counsel and medical mvestlgator dated Aprﬂ
29, 2010; and correspondence from CPEP to the Board’s counsel dated May 10, 2010.

Having ccnstdered all of this infcrm_ation and being sufficiently advised, Inquiry
Panel A ENTERS ttre' 'follox-vving EMERGEﬁCY ORbER OF RESTRICTION, in
accordance with KRS 311.592(1) and 1‘3B.125(1):

FINDINGS OF FACT

Pursﬁant_ to KRS 13B.125(2) and - based upcn the information available to it,
Inquiry Panel A -concludes there is prcbable cause to make the following Findings of
Fact, which support its Ercergency-Order of Restriction:

1. At all relevent times, Chaisak Pengvanich, M.D., was licensed by the Board fo
practice medicine in the Commonwealth of Kentucky.
2. The 11censee s medical specialty is mternal' medlcrne |
3. On or about December 4, 2007 Patient A’s daughter filed a grievance with the Board
in which it was alleged that-the licensee was neghgent in his dlagn051s and treatment

of Patient A’s colon cancer, resulting in Patient A’s death.



. Patient A’s charts were subpoenaed e.nd obtained from the licensee, Norton Audubon
Hoépifal end two other medical providers aﬂd,_forwarlded to a Beard consultant for
review. |

 Onor about May 15, 2008, the Board consultant issued a.report in Whlch he found
that the licensee departed from or failed to conform to the standards of acceptable and“
prevailing medical practices in the Commonwealth of Kentucky in his diagnosis,
freatment and deeumentatioﬁ of care in regafd to Patient A.

. The Board consultant alse conciuded _that the licensee’s medical i)ractices in regard to
Patient A rose to the level Aof “g-rossl ineompetence, ignerance, ﬁegligence or a
combination thereof” and could-be considered an i.ncident of malpractice.

. The. Board consultant’.s report of May' 2008 is attached herewith and incorporated
herein in. its enﬁew. ‘ | |

. On or about August 3, 2008, Sgt. Stanley Salyards of the Louisville Metro Poiice.
Narcotics/Vice Prescription Drug Squad requested that the Board investigate the
licensee’s practice of prescribing Promethazine VC Codeine, which has e street value
of.$2oo.0'0/oz. '

. Durmg 1ts mvesngatlon the Board’s medical mvesngator 1nterv1ewed MlST,I
Whltﬁeld R.Ph., Manager of Kroger Pharmacy #752, Who stated substant1a11y as
follows: She noticed an md1v1dual escortlng many ﬁrst—tlme male customers to her
pharmacy and that each of theSe'cgétomers presented w1th i)reseriptions for the same
medicetion - Promethaime VvC Codeine-— ﬁom the licensee. Although the customers
did not cough or look ill, the customers typically presented a prescription for cough.

syrup and specifically requested the brand name Actavis. The men frequently asked



to smell the cough syrup before purc:hasmg it. Ms. W‘mtﬁeld not1ced that addresses

“given by the new customers were scattered throughout the Loulsvﬂle area and Would

indicate that they were not shopping at their nelghborhood pharmacy. Ms. Whitfield
contacted the hcensee to check the Vahchty of the prescriptions. The licensee

confirmed that he had written the prescriptions for bronchifis and that he had also

prescribed an antibiotic. The licensee instructed Ms. Whitfield not to fill the

10.

Promethazine VC Codeihe without also filling the prescription for the antibiotic. The |
customers ne\for presented the antibiotic prescription unless the pharmacist asked and
insisted upon it.

A aeview of a KASPER report on the liceasee, dated July 1, 2007 through August 29,

2008, and a Kroger pharmacy printout led to the identification of nineteen (19)

- patienfs who had presented a prescription for Promethazine VC Codeine from the

1.

12.

13.

licensee and who warranted further review.

The -patient charts. of the identified nineteen (19) patienfs were subpoenaed and
obtained from the licensee forlreview by a Board consulftant. |
In December 2008 the Board consultant'reviewed the KASPER report, dated July 1
2007 through August 29, 2008 the Kroger pharmacy prmt out and the mneteen
patient charts and conoluded that the hcensee departed from or faﬂed to conform to
the standards of acceptable and prevailing medical practloes in the Commonwealth of
Kentucky “by continaing to prescribe narcotic medications on a repeat basis for the
same problems without addressing the issue of potential addiction or diversioh.”

The Board consultant also concluded that the licensee’s prescribing practices

‘demonstrated a pattern of “gross incompetence, ignorance or negligence or possibly .



malprabtice” and that a continuation of hié pr.actices would constitute a danger to the '
' 'healt;h,‘ welfare and safety of his patients and the general public.

14. The conéultant’s report of December 2008 is attached herewith and incorporated
heréin in its éntirety. - -

15. On or about FebruarSr 19, 2009, the Board5s Inql_iiry ?;13161 A considered the above
information and choge to ask the licensee to enter into Va.n Agfeed Order of Indefinite
Restriction, in which hé Woﬁld be restricted from pl_fescﬂbing controlled substances
until his comﬁletion of certain prescribing courses an_d éélin_iéal skills assessment and
educatipn prograin. If the licensee declined t§ ent_ér into the agreement, the Panel

directed that a Complaint and Emergency Order of Restﬁctiﬁn be issued against the

licensee. | |

16.0n or abou;[ March 23, 2009, the licensee’s _Iegal counsel 'addressed a létter to fhe

: Board’s then-assistant general céunSel, m which she requested that the licensee not be
~ subjected to restriction oﬁ hlS license. _ |

17. On or about March 30, 2009, the Bdafd’s counsel _ﬁolled; by fax, members of the

@ ’ ' -
Panel as to whether they would agree to offer the licensee an Interim Agreed Order
(.Drivers_i‘on)r m lieu of an Agreed Ofder of Indeﬁni’.ce Restriction. |

18._By- Poll, the members of In:ciuirj Pénel A‘chose to'allc;w ..th_e licensee to enter info an N
Interim Agreed Order (Diversion), which held tﬁe investigation open while the

| licensee completed certain actions, including that he sﬁbmit to a clinicai skills’

assessment at CPEP and, if fecommended, that he direct CPEP to develop an

Education Plan.



19.

20,

C 21

22,

23.

24.

The Intefim Agréed Order (Diversion) also provided that, upon the licensee’s

compliance and completidrj of those a'ctions? the Inquiry Panel would have the option

of closing the investigation without further action, asking the licensee to agree to an

amendment of the diversion order to "inbl_uﬂe additional or different conditions

determined by the Panel to be appropriate, or issuing a Compiaiﬁt and Emergency

Order. |
In addition, the Interim Agreed Order (Diversion) provided that if there is information
satisfactory to the Panel or its Chair that the licensee lfailed to.comply with any
condifion of the Inteﬁm Agreed Order, or failed to comply with a requiremént of the
Interim Agreed Order Wlthm the time ;specified for such completion, the._ Panel or its

Chair may immediately issue a Complaint and an Emergency Order.

. The licensee agreed to the terms of the Interim Agreed Order (Diversion) and

executed his agreement thereto on or aboutlApﬁl 28, 20009.

Pursuant to the terms of the Interim Agreed Order (Diversion), the licensee
underwent a clinical skiﬁs assessment at CPEP on or about June 29 an'd. 30, 2009.

On or about Augﬁst 19, 2009, CPEP forwarded an asseésment report to thé licensee
and recommended the development of an educ'ational intervention plan;_

After August 19, 2009, tﬁe licensee did..r.lot direct CPEP to dé\felop the -rrecommended

educational intervention plan pursuant to the terms of the Interim Agreed Order

(Diversion). Instead, the licensee requested addiﬁonal information about an

educationél intervention plan and CPEP forwarded that information to the licensee on

or about October 2, 2009,



25.

26.

27,

28.

29.

30.

31

32.

After October 2, 2009, the l1censee d1d not dlrect CPEP to develop the recommended
educational intervention plan pursuant to the terms of the Interim Agreed Order

(D iversion)

On or about December 16, 2009, even though an educational mterventmn plan had

not yet been developed for th the licensee requested that the Panel allow hlIIl to

modify the education plan.

The licensee’s non—'complience with the Interim Agreed Order (Diversion) due to his
failure to direct CPEP_ to develop an educational intefvention was placed on the
Inquiry Panel’s agenda for its February 18, 2010 meeting. |

On or about Febi‘uary 16,_ 2010, two days prior to his V‘scheduled appearance before the
lnquiry Panel for noncompliance, the licensee directed CPEP to develop the
recommended education plan.

On or about March 15,2010, CPEP forwarded an educational intervention plan to the

licensee. The licensee did not take action to implement the education plan.

On May 20, 2010, the Inquiry_Panel reviewed CPEP’s assessment report of the
licensee and the .education plan. The Inquiry Panel chose to issue a Complaint and
Emergency Order of 'S.uspension agai_nst' the licerlsee if he did not begin_ the CPEP
educanon plan by .Tune 15 2010 ) | | h |
On or about June 10, 2010, the licensee’s counsel informed the Board that the
licensee Hutiated the educatmn plan.

On or about June 21 2011 CPEP mformed the l1censee that he had completed the
educatlonal activities descnbed in the plan and d1rected him to schedule the post-

education evaluaﬁon of that plan.



33.

34.

35.

On or about October 7, 2011, CPEP iﬁformed the licensee that in order to complete
the education pian, he must successfully complete a post—eduéation evaluation.

On or about October- 12, 2’0_1 1, after the Board informed the licensee fhat hirs failure to
complete the education plan could be C(.)nstrued;as non-compliance W1th the Boar_d’s
order am.i. would be consideredr at the next Inquiry Panel-A meeting, the licensee
requested that thf; Panel not require him to complete the educatioﬁ plan.

On Noveﬁlber 17, 2011, the licénsee. appeared beforé the Inquiry Panel and it
considered his failure to timely schedule the next required steps in his education plan

and his request that he not be reqﬁired to complete the education plan. The Inquiry

~ Panel chose to issue a Complaint and Emergency. Order of Restriction upon the

licensee’s ability to prescribe controlted subéta_.nces.

CONCLUSIONS OF LAW

Pursﬁa.nt to KRS 13B.125(2) and based upon the information available to it,

Inquiry Panel A finds there is probable cause to support the following Conclusions of

Law, which serve as the Jegal bases for this Emergency Order of Restriction:

1.

2.

The 1ic¢nsée’s Kentucky medical license is subject to reg‘ulatioﬁ and discipline by this
Board, 1: . |

KRS 311.592(1) provides that the Board may issue an emergency order suspending,
liﬁﬁting, or resiricting a physicién’s license af any time an inquiry panel hﬁs probable
cause to ’pelieve that a) the physician has violated the terms of an order placing him
on probation; or b) a physician%s practice constitutes a danger .to the health, welfare

and safety of his patients or the general public.



3. There is probable cause tqlbelievc that thé licensee has violated KRS 311.595(9), as
illustrated by KRS 311.597(3) and (4), as well as KRS 311.595(13).

4. Tﬁe Panel concludes there ié probable caﬁse to believé this physician’s practice
constitutes a danger to the hga_lth, Weifare and safety of his patients- or the general
public. |

5. The Board may draw logical and reasonable inferences about a phfsician’s practice
by considering certaiﬁ facts about a physici'c_m’s practice. If there is proof that a
phys.ician has violated a ijrov_ision of the Kentucky Medical Practice Act in one set of
circumstances, the Board may infer ‘tlhat the physician will similarly violate the

| Medical Practice Act when presented with a similar sc;t of circumstances. Similarly,
the Board concludes that proof of a set of facts about a physicilan’s practice presents -
representﬁtive -proof of the nature of that physician’s practice in- general.
Accordingly, probable cause to -"be'li.evé that the __physician has committed certain |
vioIatibns in the 'recenf past presents probable cause to believe that the physi-cian will
commit similar violations in the near fumre,rduriﬁg the course of the physician’s
medical practice.

6. ihe United States Supreme Cour_t has ruled that it.is no violation of the federal Due
Process Ciausé ‘for a state -agency‘tb temporéfﬂy SIIispend‘a iicenée, vﬁthout a prior
evidentiary ﬁearh:tg, so long as 1) the immediate actioﬁ_is based upon a probable

cause finding that there is a present danger to the public safety; and, 2) the stamfe

provides for a prompt post—deprivation hearing. Barry v. Barchi, 443 U.S. 55, 61

L.Ed.2d 365, 99 S.Ct. 2642 (19795; FDIC v. Mallen, 486 1.S. 230, 100 L.Ed.2d 265,



108 S.Ct. 1780 (1‘988) and Gilbert v. Hoinar,' 117 8.Ct. 1807 (1997). Cf KRS
~13B.125(1). | - | |

' KRS 13B.125(3) provides that th’é Board shali cbnduét an emergency h@aring '

on this emergency order m‘rhm ten (lQ) working days of a request for such a hearing

by the licensee. The licensee has been advised of his right to a prompt post-

deprivatioh hearing under this statute.

EMERGENCY ORDER OF RESTRICTION |
Based upon the foregoing Findings of Fact and Conclusior;s; of Law, Inguiry Panel

A hereby ORDERS that the Ii.censer to practice’ medicine in the Commonwealth of

. Kentucky‘héld by Chaisak Pengvaniéh, M.D,, is RESTRICTED and Dr. Pengvanich is

prohibitéd from PRESCRIBING, DISPENSING OR PROFESSIONALLY UTILIZING

CONTROLLED: SUBSTANCES until the resolution of _tile Complaint setting forth the
allegaﬁons discussed in this pleading or unfil suc_:h further Order of the Board.

o Inquiry Panel A furthe;‘ declares that this is an EMERGENCY ORDER, effective

upon receipt by the licensee.

SO ORDERED this |/ g'dayof Diwiliecr 2011

(Wb e
C. WILLIAM BRISCOE, M.D.
CHAIR, INQUIRY PANEL A

10



CE‘RTIFICATE OF SERVICE

I certify that the original of this Emergency Order of Restriction was delivered to
- Mr. C. William Schmidt, Executive Director, Kentucky Board of Medical Llcensure 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222; and copies were mailed via
certified mail return-receipt requested to Chaisak Pengvanich, M.D.; License No. 17517,
1607 Dixie Highway, Louisville, Kentucky 40210 and Lisa English Hmkle Esq., 201
East Main Street, Suite 1000, Lexington, Kentucky 40507, on this\3*® _day of

@MW 2011

%M{{( /}) a/Zf\/

eanne K. Diakov
Assistant General Counisel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suit¢ 1B.
Louisville, Kentucky 40222
Tel. (502) 429-7150
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: Morg augh'r

- Medical Group

May 15, 2008

' Ms. Betly ?ratcr
Wentucky Board of Medigal Licensuie

310 Whittington Parkway
T ouisville, KY 40222

Dear Ms. Praisn

My zpologics for fhe delay in completing s review and relTHing sy findings to you. [ have
completed the review of the entire chart and the information provided to me. o '
Y1 surnoery, this case involves & grievance fled against DT Chaisak Pengvarich 10T

adequately evaluate findings foumd on o harmm enemi pas:for_mad on patient ' & in
October of 1987 and uttimately missing & dingnosis of colon cancet. '
with cecel caichlcma'iﬂ Tebruary 2007 and subsequently Jied after sTTELCE mtervention. |

. First of all, [ agree with Dr. Pengvanich that the 5 poted I the October 27, 15 %7, barium cnema

were ot related 1o the carcinoma diagnosed on EEEEEES : - anestion gn the

Larium snema Was in the fectosigmoid ares, the carcinoma dingnosed prior 10 :
death was in the cecil which was at the opposite end of fhe colon. No mention is made of any
rectosigmoid atignancy in the information provided regerding the patient’s surgical treafment of the
cecal carcinome. . R . )

Having szted the ahove, I will address congerns that 4k ol
" Pirst of all, alt Gugh fhe barium enema findings probably did ot have ary beasng oo the patient’s
death, the findings should have been forther investipated at the time of the ioitial procedure. The arca in
question probably did represent samie retained fecal mattel; however, with the nature of the report and
the location of the ahnormality: the Sta:ndard of Care wotld have been to further svestigate with
additional diagnestic seoting such as sigmojdosCapy: Dr. Pengvanich raises the question of whether
colonascopy was readily avaitable in 1987 Regardiess of whefher & colonoscopy Was readily available, ©
sertainly proctoscopy (with rigid Proctoscope if necessary) would have been svailable and fuirther

N evalugtion of the 182 18 guestion. ould have been indicated.

Probably of mare conoermn is the fact that during her entire relationt hip with Dr._Pcngvanich agher
primary cate physician, there 18 D0 cvidence that the patient Was advised to have a0y form of colon
canoer BCrecting- This is cven MOTe concerming fn ight of the pati_ant’\s_pcrs_istent and .

worsening Anerma. The patient was noted by ber cardiologist to have WOTEEmng Anemie; and, [ canoot
detect any significant work-up to evaluate this ¥ dotermine an underlying cause which would have
inctuded in the Fiffcrential diagnosis G blood loss. Certzinly in that mstance, colon Gancer 8 of -

4111 Mndicmal (erter r'rm—ie . Mavficld, KY 42066 * (Z70) 247-8100 * Fax (270} 2477780



Prater, 05/15/08, vg- 2. '

Tt is my opinion that Standard of Care p_révajﬁng in the Commenwealth of Kentucky would dictate that
the patient-be offered some form of colon cancer soreeming through health mainiensnce care. Talso
believe that the Standard of Care for evaluation of an elderly patient with worsening aneria wonld have

~ included workup 0 rule out GI lesions resulting in GIleGd Toss. ~

Tt appears that Dr. Pengvenich in retrospest has indicated the patient would have been high tisk for

. farther interventional procedures. However, in fhat instence, this should have been documented and the-
patient chould have been roade aware of the potential problems that could bave been missed without
Jmore aggressive gvaluation. o my review, 1 did ot find any indicetion that the patient was made '
awars of such information. ~ : : B :

Asa result, it is miy opinion that the care rendered in regards to this particular patient was beiow
i gtandards in dingnosis, {reatment, me,dical records nd n my overall opinion. *

Reparding questions outlined jn your previons letter, st conchuds that Dr. Pengvanich did engage n

conduet which departed or failed to conform to standards acceptable and prevaiiing medical practice

- within the Commonvrealth of T entucky in his fatlure to adequately diagnose fhiis patient’s ceeal |

- garcinoma. I also must conclude thet in this particular patient, the medical practios would have been
deemed to be 2 restit of gross incompetence, ignorance, negligence, or 2 combination {hereof. 1also
fed] that this could be sonsidered an incident of malpractice. :

Regarding the physician’s practice consﬁh;ﬁng a danger to {hie ﬁe_alﬂl, welfare; end safety of his patients

or the geoeral public, I mmst conchde that if this s 2 pattern of care provided, then it would congtititie 2

danger. However, Iy review includes only one isolated ¢hart, and, therefore, [am not suwe that this

can be generatized to the physician’s overall practice. -

T hope this information is of benefitin y_auif mmvestigation, and I again a'}mlogize for the tardiness of this-
opinion. : . : R

These opinions are réadﬁe.d %prough review of the chart information provided as well as Teview of.
pertinent literature and my gxperience as a Board Certified Family Physician.

7 Respectfully, '

Jeffrey A. Camico, M.D-, AAFP

R




‘Morgan HHaugh
Medical Group

RECEIVED
. DEC 19 2008

Decemb_ar 18, 2008
. Kl" B'M*Ll

Betty Prater, Medical Investigator -
Kentucky Board of Medical Licensure
Hurstboume Office Park ,
310 Whittington Parkway, Suite 112
T ouisville, KY 40222 :

'RE: Chaisak Pengvanich, M.D.
Desr Ms. Prater: -

This letter is to relay my_oliinion in regards to the open investigation against Dr. Chaisak
Pengvanich. As I am sure you recall, the review wltimately entailed two different areas of
focus. The iritial grevance resulted in review of charts to dstormine if adequate cancer
cnrveillance and scréening wers being performed. Regarding this aspect of the
evaluation, several charts were reviewed. It did ultimately eppear that althoughnot
always explicitly delineated in health maintenance office visits, the patients were by and
farge receiving adequate health maintenance and cancer screening. Therefore, I do not
find any evidence from this standpoint that Dr. Pengvanich departed ffom the prevailing
medical standards for the Commonwealth of Kentucky, nor did I find any area that '
* suggested he committed any serious act or patiern of acts consistent with malpractice,
'incompetence, ignorance or negligence. From this standpoint, it did niot appear that the .
physician’s continned practice constitutes 2 danger to the health, welfare, or safety of the
nhysician’s patients-or general public. - ' 3 '

The second aspect of this review mvolved the possibility of overprescribing of conirolled
medication in the form of Phenergan with codeine liquid. Several chatts were reviewed
in regards to this possibility. Ultimately, it is my opinion that Dr. Pengvanich has shown
a propensity to overprescribe Phenergan with codeine. Of the charts reviewed, many had
repeat visits with the same complaints, receiving similar, if not the same, medical manage
" om arecurrent basis. Sometimes nnmerous prescriptions for Phenergan with codeing .
were prosoribed over a several year period. There was also evidence in some charts that
diversion or addiction was & potemtial problem. The physician continued to prescribe
Phenergan with codeine in some instances despite this informaton being present.
Therefore, unfortunately, it is my opinion that Dr. Pengvanich did depart from the
standsrd of prevailing care for the Commonwealth of Kentucky by contimiing to
preseribe narcotic medications-on & repeat basis for the same problems without

addressing the issus of potential addition or diversion. Thers was no evidsnos, in most

. - . ' . . . .'.‘ i J_‘”.,__.m:'b:#'—-h
1111 Medical Center il » Mapficld, KY 42066 o (270) 2476100 Far{ZHOT SIS0
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cases, that he pursued further workup or evaluation for recurrent pr@blams requising this
medicationn. Tn this situation, I would have to conclude that there is a pattem of .
presciibing that could be deemed gross incompetence, ignorance or negligence or -
possibly melpractice. Also, I must state that if the physician’s practice coztinues in this
faghion, it could pase a danger to the health, welfare, and safsty of the physician’s
pa’nents and general puble. :

Iwonld note that in some of the c;hazts there is evidencs that Dr. Pengvamch has started .
to curtail prescn"bmg this medication to pattents that have ewdence of dlversmn :

Indlndual sxpart review Workshaets hava been prowded on each of the charts rewewad.

These opmlons are rendered based on review of information provided in light of my
experience as a Board Certxﬂed Family Physician and review of pertinent htsratu_re and
guidefines. . .

Respectfully,

Toffrey A arrico, M.D.

.Vk_
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DEC -5 201

COMMONWEALTH OF KENTUCKY K.B.M.L.
BOARD OF MEDICAL LICENSURE '
CASE NO. 1360 '

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKYHELD BY CHAISAK PENGVANICH, M.D., LICENSE NO.
17517, 1607 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40210

COMPLAINT
-Comes now the Comp.lainan.t C. William Briscoe, M.D., Chair of the Kentucky

Board of Medical Licensure’s Inquiry Panel A, and on behalf of the Panel which met on

November 17, 2011, states for its Complaint against the licénsee, CHAISAK

" PENGVANICH, M.D., as follows: |

1. At all relevant times, Chaisak Pengvanich, M.D., was licensed by the Béard to
practice medicine in the Commonwealth of Kentucky.

2. The licensee’s medical specizﬂty is internal medicine.

3. On or about December 4, 2007, Patient A’s daughter filed a grievance with the Board
in which it was alleged that the licensee was negligent in his diagnosis and treatment
of Patient A’s colon cancer, resulting in Patient A’s death.

4. Patient A’s charts were subpoenaed and obtained from the licensee, Norton Audubon
Hospital and two otﬁer medical providers and forwarded to a Board consultant for

| review,

5. On or about May 15, 2008, the Béard consultant issued a report in which he found
that the licensee departed from or failed to conform to the standards of acceptable and
prevailing medical pré.ctices in the Commonwealth of Kentucky in his diagnosis,

treatment and documentation of care in regard to Patient A.



. The Board consultant also concluded that the licensee’s medical practiées_ in regard to
Patient A rése to the level of “gross incompetence, igﬁorance, negiigence or a
combination thefeof” and could be considered an incident of malpractice.

. The Board consultant’s report of May 2008 is attached herewith and incorporated
heréin m its entiréty. |

. On or about August 3, 2008, Sgt. Stanley Salyards of the Louisville Metro Police
Narcotics/Vice Prescripﬁon Drug Squad requested that the Board investigate the
licensee’s practice of 7prescribi11g Promethazine VC Codeine; which has ﬁ street value
of $200.00/0z.

. During its investigation, the Board’s medical investigator interviewed Misti
‘Whitfield, R.Ph., Manager of Kroger Pharmacy #752, who stated substantially as
follows: She noticed an individual escbrting many first-time male customers to her
pharmacy and that each of these customers presented with prescriptions for the same
medication - Promethaz_ine VC Codeine - from the licensee. Although the customers
did not cough or look ill, the_ customers typically presented a prescription for cough
syrup and specifically requested the branci name Actavis. The men frequently aéked
to smell the cough syrup before purchasing it. Ms. Whitfield noticed that addresses
given by the ne§v customers wére scattefed throughout the Louié:vﬂle area and WOl;ld.
indicate that they were not shopping at their neighborhood pharmacy. Ms. Whitfield
contacted the 1icense¢ to check the validity of the prescriptions. The licensee
confirmed that he .had written the prescriptions for bronchitis and that he had also
prescribed an antibiotic. The licensee instructed Ms. Whitfield not to fill the

Promethazine VC Codeine without also filling the prescription for the antibiotic. The



10.

11.

12.

13.

14.

15.

customers never presented the antibiotic prescription unless the pharrnac;ist asked and
insisted upon it. |
A review of a KASPER report én the licensee, dated July 1, 2007 through August 29,
2008, and a Kroger pharmacy ﬁrintout led to the idenﬁﬁcatien of nineteen (19) |
patients who had presented a prescription for Promethazine. VC Codeine from the
licensee and who warranted ﬁn*ther review.

fhe patient charts of the identified nineteen (19) patients were subpoenaed and
obtained from the licensee for reﬁew bya Bdard consultant.
In December 2008, the Board consultant reviewed the KASPER report, dated Fuly 1,
2007 tflrough August 29, 2008, the .Kroger pharmacy print out and the nineteen
patient charts and concluded. that the licensee departed froin or failed to conform to
the standards of acceptable and prevailing medical practices in the Commonwealth of
Kentucky “by continuing to prescribe narcotic medications on a repeat basis for the
same problems without addies'sing the issue of potential addiction or diversion.”
The Board consultant also concluded that the licensee’s prescribing practices
demonstrated a pattern of “gross incompetence, ignorance or negligence or possibly
malpractice” and that a continuation of his practices would constitute a danger to the
health, welfare and safefy of his paﬁenté and the genéral pﬁblic. R -

The consultant’s report of December 2008 is attached herewith and incorporated

‘herein in its entirety.

On or about February 19, 2009, the Board’s Inquiry Panel A considered the above
information and chose to ask the licensee to enter into an Apreed Order of Indefinite

Restriction, in which he would be restricted from prescribing controlled substances



16.

17.

18.

19.

until his completion of certain prescribing courses and a clinical skills assessment and
education program. If the licensee declined to enter into the agree.mént,-the Panel
directed rthat a rComplaint and Emergency Order of Restriction .be issued against the
licensee.

On or about March 23, 2009, the liceﬁsee’s legal counsel addressed a lotter to the
Board’s then-assistant general counsel, in which she requested that the licensee not be
subjected to restriction on his license. |

On or about March 30, 2009, the Board’s counsel polled, by fax, members of the
Panel. as to whether they would agree to offer the licensee an Interim Agreed Order
(Diversion) in lieu of an Agreed Order of Indefinite Restriction.

By Poll, the members of Inquiry Panel A chose to allow the licensee to enter into an
Interim Agreed Order (Diversion), which held the investigation open while the
licensee completed certain actions, includiﬁg that he submit to a clinical skills
assessment at CPEP and, il recommended, that he direct CPEP to develop an
Education Plan.

The Imterim ‘Agreed Order (Diversion) also provided that, upon the licensee’s
compli.ance and completion.of those actions, the Inquiry Panel would have the thion

of closih_g the investigation without further action, asking the licenses to agree fo an

. amendment of the diversion order to include additional or different conditions

20.

determined by the Panel to Ee appropriate, or issuing a Complaint and Emergency
Order.
In addition, the Interim Agreed Order (Diversion) provided that if there is information

satisfactory to the Panel or its Chair that the licensee failed to comply with any



21.

22.

23.

24,

25.

26.

27.

condition of the Interim Agreed Order, or failed to.comply with a requirement of the

Interim Agreed Order within the time specified for such complétion, the Panel or its

Chair may immediately issue a Complaint and an Emergency Order.

The licensee agreed to the ferms of the Interim Agreed Order (Diversion) and
executed his agreement thereto on or about April 28, 2009.

Pursuant to the terms of the Interim Agreed Order (Diversion), the licensee
underwent a clinical skills assessment at CPEP on or about June 29 and 30, 2009.

On or about August 19, 2009, CPEP forwarded an assessment report to the licensee
and recommended the development of an educational intervention plan.

After August 19, 2009, the licensee did not direct CPEP to develop the recommended
educational intervention plan pursuant to the terms of the Interim Agreed Order
(Diversion).  Instead, the licensee requested additional information about an
educational intervention.plan and CPEP forwarded that information to the licensee on
or about October 2, 2009,

After October 2, 2009, the licensee did not direct CPEP to develop the recommended
educational intervention plan pursuant fo the terrﬁs of the Interim Agreed Order
(Diversion).

On or about:D.ec:amber 16, 2009, even though an educational intervention plam had
not yet been developed for him, the licensee requested that the Paﬁél allow him to
modify the education plan. - | |

Til& licensee’s noﬁ—complianoe with the Interim Agreed Order (Diversion) due to his_
failure to direct CPEP to develop an educational intervention was placed on the

Inquiry Panel’s agenda for its February 18, 2010 meeting.



28.

29.
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32.

33.

34.

35.

On or about February 16, 2010, two days prior to his scheduled appearance before the
Inquiry Panel for noncompliance, the licensee directed CPEP to develop the
récomménded education plan. | _

On or about March 15, 201‘0, CPEP forwarded an educational intervéntion plan to the
liccnseé. The licensee did not take action to implement the educatio-n plan.

On May 20, 2010, the Inquiry Panel reviewed CPEP’s assessment report of the
licensee and the education plan. The Inquiry Panel chose to issue a Complaint and
Emergency Order of Suspension against the licensee if he did not begin the CPEP
education plan by June 15, 2010.

On or about June 10, ‘2010, the licensee’s counsel informed the Board that the
licensee initiated the education plan.

On or about June 21, 2011, CPEP informed the Hecensee that he had completed the
educational activities described in the plan and directed him to schedule the- post-
education evaluation of that plan.

On or ‘about October 7, 2011, CPEP informed the licensee that in order to complete
the educatic;n plan, he must successfully complete a post-education evaluation.

Onor _abqut Oc_lt‘ober 12,201 1,_ after the Board informed the Iicensce that his failu;e to
complete.the education plan c.ould be construed as ﬂon—corﬁpliéﬂce Wlth thé Board’s
order and would be considered at the next Inquiry Panel A meeting, the licensee
requested that the Panel not require him to complete the education plan.

On November 17, 2011, the licensee appeared before the Inquiry Panel and it
considered his failure to timely schedule the next required steps in his education plan

and his request that he not be required to complete the education plan. The Inquiry



36.

Panel determined that the licensee’s prescribing of controlled substances during a
prolonged investigation places the safety and health of his patients and the public at
risk and in danger. As a result, the license was restricted from the prescribing of

controlled substances.

By his conduct, the licensee has violated KRS 311.595(9), as illustrated by KRS

311.597(3) and (4), and KRS 311.595(13). Accordingly, legal grounds exist for

37.

38,

disciplinary action against his Kentucky medical license.
The licensee 1s directed to respond fo the allegations delineated in the Complaint
within thirty (30) days of service thereof and is further given notice that:

(a) Iis failure to respond may be taken as an admission of the charges;

(b) He may appear alone or with counsel, may cross-examine all
prosecution witnesses and offer evidence in his defense.

NOTICE IS HEREBY GIVEN that a hearing on this Complaint is scheduled for May
t, 2 and 3, 2012 at 9:00 a.m., Eastern Standard Time, at the Kentucky Board of
Medical Licensure, Hurstbourne Office Park, 310 Whittington Parkway, Suite 1B,
Louisville, Kentucky 40222. Said hearing shall be held pursuant to the Rules and
Regulations of the Kentucky Board of Medical Licensure and pursuant to KRS
Chapter 13B. This hearing shall proceed as scheduled and the hearing date shall only
be modified by leave of the Hearing Officer upon a showing of good cause.

WHEREFORE, Complainant prays that appropriate disciplinary action be taken

against the license to practice medicine held by CHAISAK PENGVANICH, M.D.



This

o - |
/ day of BW , 2011,

C. WILLIAM BRISCOE, M.D.
CHAIR, INQUIRY PANEL A

CERTIFICATE OF SERVICE

I certify that the .original of this Complaint was delivered to Mr. C. William
Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310 Whittington
Parkway, Suite 1B, Louisville, Kentucky 40222; and a copy was mailed to Thomas JI.
Hellmann, Esq., Hearing Officer, P.O. Box 676, 415 West Main Street, Frankfort,
Kentucky 40602-2271 and via certified mail return-receipt requested to Chaisak
Pengvanich, M.D., License No. 17517, 1607 Dixie Highway, Louisville, Kentucky 40210
and Lisa English Hinkle, Esq., 201 East Main Street, Suite 1000, Lexington, Kentucky
40507, on this §7_day of@m&, ,2011.

Lf{// Pl
%eme K. Diakov
Assistant General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
Tel. (502) 429-7150
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May 15,2008

Ms. Betty Prater

K enticky Board of Medical Licensure
310 Whittington Parkway '
Fousville, XY AQ222

Dear s, Praten

My apologies' for the delay in completing this review and TetuTning Y findings to yoi Thave
completed the seview of the entire chert and the information provided to me.

Tn surmary, this case imvolves a grievance fled agamst Dr. Chaisak Pengvani
adequately evaiuate findings found on 2 barium enerms performed on. 24 ent B
October of 1987 and ultimately missing dingnosis of colon cancer.
with cecal carcinoraa in February 2007 and sub sequently died affer surgical sterventiort.

the October 27, 1% 87, barjum enema
: - question on the

TFirst of all, [ agree with Dr, Pengvaznich that the o
were not related f0 the carcinoma dizgnosed on (SRS

Larfum Eneina Was n the rectosigmoid area, and the carcmoma diagnosed prior 1o
death was in the cectm which was at the opposite enid of the colon. No mention is made of &y
rectosigmoid malipnancy in the information provided regarding the pa! ient’s surgical treatment of the

cecal carcinomd.

Having stated the above, T will address concerns that did arise from review O Y e chart.
First of b}, although the barium. enema Sndings probably Jid not have any bearmg On the patient’s
death, the findings should have been farther jvestigated at the time of the initial procedure. The area it
question probebly did represent Some retained fecal maties however, wift the patiure of the report and
she location of the shnormality, the Stendard of Care would have been to fiirther jmvestigate with
additional diagnostic testing such as sigroidoscopy. Dr, Pengvamich rmises the question of whether
. colonoscopy was readily available i 1987. Regardiess of whether & colonoscopy Was roadily available,
certainly proctoscopy (with rigid proctoscope if necessary) would have beell ayailable and further
valuztion of the area i question would bave been indicated. .

Probably of more cODee s foe fact that during her entire relationship with Dr. Pengvanich 25 her

primary Care pEysician, there is Do evidence {lat the patient Was advised io have a0y form of colon

camcer sorecning. DS {5 even more conceruing in Bghit of the paticnt’s persistent and

WOrsentng ancimia. The patient was noted by her cardiologist to have wm:séning anerma; and, T cannot
detect anty sipnificant work-up o evatnate fhis {0 deterrone A1 underlying cause which would have
inciuded in the differential dingnosis Gl blood loss. Certainty in that instance, colan cancer is of

priroary cODOCE

1111 Madiral Center rj_m"{- L4 Mgvﬂc}_i |94 42{}66 . (2?0-) 247-8100 * Fax (270) 247,778'0 .-
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Ttis oy opinion that Standard of Cars prevailing in the Commonwealth of Rentucky would dictzte that
the patient be offered sorne form of colon cancer screening through healfh matntenance cate. [ also
believe that the Standard of Care for avaluation of an elderly patient with worsening anemia would have

included worksp to rule. out [ losions resuiting in GL blood Joss. : :

Tt appears that Dr. Pengvanich in reirospect f1a5 indicated the patient would have been high risk for
Further irterventional procecures, However, in that instance, this should have been documented and the:
. patient should have been made awars of the potential problems thet comld have been missed without
. nore aggressive evalustion. [n mmy TEVIEW: I did not find axny Indication that fhe patient was made
aware of such mformation. : : : ,

As aresult, it is my opinion that ¢he care rendered in Tegards to this particular patient was below
rimimmm standards W diagnosis, treatment, medical records and in my overall opimion.

Regarding questions outlined i your previons letter, T st conchude that Dr. Pengvenich did engage in -

conduct which departed or £xiled to conform o stendards acceptable and prevailing medical practice

within the Commonwealth of Kentocky in his failure to adequately diagnose fhis patient’s cecal

- carcinoma. 1 also mmst conclude that in this particular patient, the roedical practice would have been
desmed to be a result of gross mpompetence, 1ENOTENCS, negligence, or a cormbination thereof. Talso

fog] that fhis could be considered an incident of malpractice. -

Regerding the physician’s practics constifutng & danger to the health, welfare; and safety of his patienis
or the peneral public, 1 st conctude that if this ig a pattern of care provided, then it would constitirie &
danger. However, 0y review meludes only one isolated chart, end, therefore, Y am not sure that this
can be generalized to the physicifm’s' overall practice. :

I hope this smformation is of befedit o ypui“ investigation, and [ again-aﬁologize For fhe tardimess of this-
OpiTion. : B _ . _

These opinions are reached ;'chrough review of the chart information provided as well as review of.
pertinent Literature and iy experience as.2 Board Certified Farmly Physician.

Rcépactﬁﬂlj.f,

Joffvey A, Carrioo, MD., AAFE

vk -
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RECEIVED
DEEC 19 7008

December 19, 2008
| - KBML,

Betty Prater, Medical Investigator
Kenincky Board of Medical Licensure
Hurstbourne Office Park , :
310 Whittington Parkway, Suite 1B

' Lowsville, KY 40222

RE: Chaisak Pengvamich, M.D.
Dear Ms. Prater:

This letter is o relay my opinion in regards to the open investigation against Dr. Chaisak
‘Pengvanich. As I am sore you recall, the review ultimately entailed two different areas of
focus. The initial grievance resulted in review of charts fo determine if adequate cancer
snrveillance and screening wers being performed. ' Rogarding this aspect of the
evalnation, several charts were reviewed. Ti did ritimately appear that although not
always exphicitly delineated in health maintenance office visits, the patients were by and
large roceiving adequate health maintenance and cancer screening. Therefore, I do not
find any evidence from this standpoint that Dr, Pengvanich departed from the prevailing
medical standards for the Commonwealth of Kentucky, nor did I find any arca that

* suggested he committed any serious act or paitermn of acts consistent with malpractice,
‘incompetence, ignorance or negligence. From this standpoint, it did not appear that the .
physician’s continued practice constitutes a danger fo the health, welfare, or safety of the
physician’s patients or general public.

The second aspect of this review involved the possibility of overprescribing of controlled
medication in the form of Phenergan with codeine Bquid. Several charts wers reviewed
in regards to this possibility. Ultimately, it 18 my opinion that Dr. Pengvamich has shown
a propensity fo overprescribe Phenergan with codeine. Of the charts reviewed, many had
repest visits with the same complaints, receiving similar, if not the same, medical manage
* n a eourrent basis. Sometimes numerous prescriptions for Phepergan with codeine .
‘were prescribed over a several year period. There was also evidence in some charts that

diversion or addiction was a potential problem. The physician contimued to prescribe
Phenergan with codeine in some instances despite this information being present.
Therefore, mfortunately, it is my opinion that Dr, Pengvamich did depart from the
standard of prevailing care for the Commonwealth of Kentucky by contimzing to
prescribe narcotic medications-on a repeat basis for the same problems without
addressing the issue of potential addifion or Giversion. There was no evidence, in most

‘ | - P s LA amn £ el .
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cases, thathe pursaed firther wc-rk:up ot evaluation for recurrent problems Tequinng ths
metication. In this sitnation, I would have to conchude that thers is a pattern of
prescribing that could be deemed gross incompetence, igporance or negligence or.
possibly melpractice. Also, I must state that if the physician’s practice continnes in this
fashion, it could pose a danger to the health, welfare, and safety of ﬂ:ue physmlan g
patlants and general pubhc _

I would note that in some of the charts, there is evidence that Dr. Pengvanich has started .
to curtail prescribing this medication to patients that have evidence of diversion.

Individual expert'révi'ew workshsets have been provided on each of the charts reviewsd.

These opinions are rendered based on review of information provided in light of my
experience as a Board Certified Family Physicizn and review of pertment litersture and
guidelines, ,

Respectfully,
&

/

- Jeffrey A. Carrico, MLD.

vk





