



































thought was a lung infection. The licensee yanked her shirt up Without warning in
order to use the stethoscope After hstemng to her chest, he put her shirt back

down but then constantly brushed against her breasts dunng the examination. The

- licensee told her that if she needed additional sex, she should call the licensee
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because his wife had left him and he was not getting enough sex. He kpuvt his arm
around her twice during the office visit and puiled her very close towards him.
Patient E left in tears and decided never to return to the licensee for medicai care.
Patient F reported to the Board‘investigator that she had seen the licensee three or
four times approximately four years ago. She stopped seeing the licensee because
he made her feel uncomfortable. At one visit, Patient F told the licensee that she
thought she might be going through menopause, to which the licensee responded
by questioning her about her husband, positions they used during sex, and many
other personal details that made her feel uncomfortable. At each following visit,
the licensee continued the discussion of sex end offered recommendations on
sexual positions. Patient F also reported that the license would examine and feel
her breasts at every unchaperoned visit, even while she remained seated in a ehair
opposite him.

The Board also interviewed employees of Southend Medical Clinic. Employee A
stated that on June 5, 2001, she had delivered charts to the licensee’s office.
When Employee A asked the licensee where she should place the charts, he
pointed to his lap. She placed the charts on his desk and left the room, but did
notify the Southend office manager of the incident. Employee A also notified the

office manager that the licensee had made comments to her regarding her body
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and her clbthing, all of which made her feel>uncvomfortable. After making’such a
report, Emplbyee A nevér experienced any further problems from the licensee.
Employee A indicated that the license had trcated her' once or twice before the
reported incident. |

Employee B at Southend notified the office manager on November 21, 2_001, that

- She had received flowers and a note from the licensee. She did not want to get:

the licensee in trouble, however she felt uncomfortable with the unwanted
attention. She also stated that the previous week thé licensee had come over to
her department and touched her inappropriately, i.e., “he goosed me”. She said he
later came back to the department apologized. When contacted by the Board
investigator, Employee B elaborated upon the licensee’s conduct, indicating that
the licensee had walked up behihd her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly'
walked away without comment. He later came back and apologized to her. The
next week, she received flowers with an unsigned card that read, “surely a few
bites (or nibbies) wouldn’t hurt.” Employee B contacted the florist and learned it
was the licensee who had sent the flowers. |

The Board investigator interviewed the Southend office manager. She had had
several conversations with the licensee regarding iﬁappropriate behavior after |
staff brought their concerns to her attention. The office manager further reported

that the licensee had a habit of fubbing up against staff, and she had discussed this

. matter with him. She also indicated that the licensee would like to engage in

unprofessional conversations about patients he had examined, i.e., talking about



- the female patienté’ breasts. The office manager also indicated that Southend had
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recommended that the licensee receive counseling.

- 20. In addition, in approximately November or December, 2005, the licensee entered

the drug closet where the office ﬁanager and two nurses were located. The
licensee then patted her on the buttock thfee or four times as he paséed béhind
her. The ’office manager reported this inciden£ to two physicians who then
confronted the licensee about it, but the licensee denied that it had happened.v
The licensee’s nurse was interviewed by the Béard investigator. She did not
recall the events as narrated by Patient D. She was not aware that there were any
staff complaints concerning the licensee, that the office was watching the
licensee’s conduct, or that he had been ordered to counseling. She also believéd
that she was present for every breast and. pap exam. She stated she never

observed the licensee do anything inappropriate.

‘The licensee was interviewed by the Board investigator and denied the patients’

allegations. He stated that he would never tell 2 woman she had very attractive
breasts, as he would never use the term breasts. He indicated that he had a long
ten-plgs year counseling relationship with Patient A, and over a period of time he
would make comments in an attitude of affirmation on her strong points. He did
not recall kissing her cheek, noting that he probably patted her hand. Regarding
his use of a stethoscope, the licensee stated that he always placed the diaphragm
and bell on the skin and would reach above and below the heart. He claimed that
the stethoscope cannot be accurately used on top of the clothing. He stated his

hand could have inadvertently rubbed across the breast and on occasion he may



~ even have had to lift the breast out of the way to listen. He indicated that he
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always used a ‘chaperone for a gynecological examinaﬁon, and may or may not
use a chaperone for a breast exam. The licensee adrrﬁtted that he had had several
conversations with the office manager about staff compvlajnts, but denied that he
had ever patted the office manager on the buttocks. |

By his conduct, the licensee has violated KRS 31 1.595(5) and (9) as illﬁstrated by
KRS 311.597(4). Accorciingly, legal grounds exist for disciplinary aétion against

his Kentucky medical license.

24. The klicensee is directed to respond to the allegations delineated in the Complaint

25.

within thirty (30) days of service thereof and is further'given notice that:
(a) His failure to respond may be taken as an admission of the charges;

(b) He may appear alone or with counsel, may cross-examine all
prosecution witnesses and offer evidence in his defense.

NOTICE IS HEREBY GIVEN that a hearing on this Complaint is scheduled for

April 28, 29 and 30, 2009 at 9:00 a.m., Eastern Standard Time, at the Kentucky

Board of Medical Licensure, Hurstbourne Office Park, 310 Whittington Parkway,
Suite 1B, Louisville, Kentucky 40222. Said hearing shall be held pursuant to the
Rules and Regulations of the Kentucky Board of Medical Licensure and pursuant
to KRS Chapter 13B. This hearing shall proceed as scheduled and the hearing
date shall onlry be modified by leave of the Hearing Officer upon a showing of

good cause.



WHEREFORE, Complainant prays that appropriate disciplinary action be taken

against the license to practice medicine held by Michael C. Hess, M.D. )

This ___ day of September, 2008.

CHAIR, INQUIRY PANEL A

CERTIFICATE OF SERVICE

I certify that the original of this Complaint was delivered to Mr. C. William

-Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310 Whittington
Parkway, Suite 1B, Louisville, Kentucky 40222; a copy was mailed to Thomas J.
Hellmann, Esq., Hearing Officer, 810 Hickman Hill Road, Frankfort, Kentucky 40601;
and a copy was mailed via certified mail return-receipt requested to Michael C. Hess,
M.D., 1654 Victory Court, Prospect, Kentucky 40059 and to Scott P. Whonsetler, Esq.,
Whonsetler & Johnson, PLLC, 6011 Brownsboro Park Blvd, Suite E, Louisville,
Kentucky 40207 on this 107 Gny of September, 2008.

)

KAREN ( QUINN
Assistant General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
502/429-7150
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