FILED &F REGORD

COMMONWEALTH OF KENTUCKY ARR 29 70
BOARD OF MEDICAL LICENSURE |
CASENO. 1539 K BML.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773, 1654
VICTORY COURT, PROSPECT, KENTUCKY 40059

ORDER OF REVOCATION

On April 17, 2014, the Kentucky Board of Medical Licensure (“the Board™), acting by
and thfough its Hearing Panel A, took up this case for final action. The members of Panel A
reviewed the "C_OIr-lpléint; the Board’s Motion for Directed Verdict, filed of record December 18,
2013; an Agreed Order of Tndefinite Restriction, KBML Case No. 1178, filed January 27, 2012;
the Hearing Officer’s Recommended Order Finding Dr. Michael C. Hess in Default, filed March

6, 2014; and a2 memorandum from the Board’s counsel, dated March 6, 2014. The licensee,

Michael C. Hess, M.D., was given notice of the meeting and an opportunity to be heard; he did .

not appear before the Panel.
Having considered all the information avaﬂéble and being sufficiently adﬁsed, Hearing
Panel A ACCEPTS the hearing officer’s recommended findings and ADOPTS those findings
and INCORPORATES them BY REFERENCE intor this Order; Hearing Panel A FURTHER
ACCEPTS AND ADOPTS the hearing officer’s Recommended Order. (Attachment) Having
considered all of the sanctions available under KRS 311.595 and the nature of the violations in
this case, Hearing Panel A has determined that revocation is the appropriate sanction.
Accordingly, Hean'ng Panel A ORDERS: _
1. The license to pracﬁce medicine held by Michael C. Hess, MD, is hereby REVOKED
and he may not perform any act which constitutes the “practice of medicine,” as that term

is defined by KRS 311.550(10) — the diagnosis, treatment, or correction of any. and all



human conditions, ailments, diseases, injuries, or infirmities by any and all means,
methods, devices, or instrumentalities — in the Commonwealth of Kentucky;

2. The provisions of KRS 311.607 SHALL apply to aﬁy petition for reiﬁstatement filed by
the licensee; and

3. The licensee SHALL REIMBURSE the costs of these proceedings in the arﬁount of
$62.50, prior to filing any petition for reinstatement of his license to practice medicine in
the Commonwealth of Kentucky.

SO ORDERED, this gly] day of April, 2014.
[ ftllos Borsaie 1,

CWILLIAM BRISCOE, M.D.
CHAIR, HEARING PANEL A

CERTIFICATE OF SERVICE

7 I certify that the original of the foregoing Order of Revocation was delivered to Mr.
Michael S. Rodman, Executive Director, Kentucky Board of Medical Licensure, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222; a copy was mailed, first-class
postage prepaid, to Thomas J. Hellmann, Esq., Hearing Officer, 415 West Main Street, P.O. Box
676, Frankfort, Kentucky 40602-0676; and a copy was mailed via certified mail return-receipt
requested to Michael C. Hess, M.D., License No. 19773, 1654 Victory Court, Prospect,
Kentucky 40059, on this &y} day of April, 2014.

Leanne K. Diakov

General Counsel _ 7
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

Tel. (502) 429-7150




EFFECTIVE DATE AND APPEAL RIGHTS

- Pursuant to KRS 311.593(1) and 13B.120, this Order will be effective immediately on
filing. It is the Panel’s opinion that based upoﬁ sufficient reasonable cause, the health, welfare,
and safety of Dr. Hess’ patients or the general public would be endangered by delay-.

The licensee may appeal from this Order, pursuan;[ to KRS 311.593 and 13B.140-.150, by
filing a Petition for Judicial Review in Jefferson Circuit Court within thirty (30) days after this
Order is mailed or delivered by personal service. Copies of the pétition shall be served by the
licensee upon the Board and its counsel. The Petition shall include the namesand. addresses of
all parties to the proceeding and the agency involved, and a statement of the grounds on which

the review is requested, along with a copy of this Order.



FILED OF RECORD
COMMONWEALTH OF KENTUCKY - HAR -6 '205%

BOARD OF MEDICAL LICENSURE KB.ML.
CASE NO. 1539

IN RE THE LICENSE TO PRACTICE IV[EDICINE IN THE COMIVIONWEALTH OF -
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
1654 VICTORY COURT, PROSPECT KENTUCKY 40059
RECOMMENDED ORDER FINDING
DR. MICHAEL C. HESS IN DEFAULT
. This action is before fhe hearing officer on the Motion for Default Ruling filed by
the Kentucky Board of{Medical Licensure. Fmdlng subsfantial merit to the mption, the
ﬁearing officér grants the m’otio_n and recormﬁends the Boé;'d issue a Final Order
finding Dr.r Michael C. Héss in default. In sﬁpport of thq’c recémmendation, the heal_*ing
officer stateé the foﬂowmg: | |
On December 20, 2013, the Board issued the Complaint against Dr. Hess charging o
him with violating KRS 311.595(13). The Board’s charges were issued after he fajledlto |
- comply with the provisions of the A greed Order of Indefinite Restriction entered on
January 27, 2012. The Ag%‘eed _Ordef had resolved allegations related to Dr. Hess's
inappﬁpriafe sexual conduct and'sexual éomments to paﬁeﬁts and employees.l _
In this action the Board charges that Dr. Hess failed to comply Wl‘ch the
requirements of the Agreed Order that he rﬁai_ﬁtain his contractual relationship with the
Kentucky Physician Health Foundation and that he comply With all requirements of‘

that contractual relaﬁonéhip. Complaint, pages 1-2. The Board asserts that Dr. Hess has

failed to reimburse the Kentucky Health Foundation for $600 in administrative fees and



has fauled to respond to the Foundahon s request that he make the requ,u:ed payrnent In
adchtmn, the Board asserts that Dr. Hess has stopped a’ctendmg group therapy sessions
as required by his contract With the Foundation. Complaint, page 2. Based upon those
allegations, the Bo’_afd has charged Dr. Hess with violating KRS 311.595(12), which
sub];ects a licensee to discipline if he has “violated any agreed order, letter of agreement,
final ordef, or emergency order issued by the board.” |
The attachment to the Moﬁon for Default Ruling indicate§ the Complaint was hand
| delivefed to Df. Hess on Tanuary 14, 2014, and in accordance with KRS 311.591(4), Dr.
Hess was required to file a fes’ponsé to the Complaint by February 13, 2014. VVhEI;l he
failed to file"a response, the Board filed the Motion for Default Rﬁling, upon feceip_t of £he
motior.l,fthe hearing officer issued an 'order. dated February 18, 2014, reciuiring Dr. Hess
to file by FeBruary 28, 2014, responses to the Complaint and to the Board’s motion. In thé
érder the hearing officer placed Dr, Hess on notice that if he failedth file the responses,
the hearing officer would issue a default order recommendjng the Board take any
appropriate action against the doctor’s license to practice medic.me.-Order Requiﬁng
Filing of Responses.
IDr. Hess has filed nothing in resPonse to the hearing officer’s order. Therefore,
Dr. Heés is in default pursuant to KRS 13B.080(6), and due to Dr. He.ss’s failure -to filea
response to the Complaint, the Board may assume the allegations in the Complaint are

true and that Dr. Hess intends to admit the charges. KRS 311.591(4).



Because Dr. Hess is in default, the administrative hearing scheduled for May 20-
21, 2014, is canceled.
'RECOMMENDED ORDER
Based upon Dr. Hess's failure to respond to the charges in the Complaint or to the
hearing officer’s order, the hearing officer recommends the Board find Dr. Hess in
default, find that he has admitted to the charges in the Complaint, and find that he has
violated the provisions of KRS 311.595(13) as set forth in the Coinplaint. The hearing
officer further recommends that the Board take any appropriate action against the
license of Dr. Michael C. Hess to practice medicine for his violations of the Board's
statutes,
NOTICE OF EXCEPTION AND APPEAL RIGHTS
~Pursuant to KRS 13B.110(4) a party has the right to file exceptions to this -
- recommended decision:
A copy of the hearing officer’s recommended order shall
also be sent to each party in the hearing and each party shall -
have fifteen (15} days from the date the recommended order
is mailed within which to file exceptions to the
recommendations with the agency head.
A party also has a right to éppeal the Final Order of the agency pursuant'to
KRS 13B.140(1) which states:
All final orders of an agency shall be subject to judicial
review in accordance with the provisions of this chapter. A
- party shall institute an appeal by filing a petition in the
Circuit Court of venue, as provided in the agency’s enabling
statutes, within thirty (30) days after the final order of the

agency is mailed or delivered by personal service. If venue

3



for appeal is not stated in the enabling statutes, a party may
appeal to Franklin Circuit Court or the Circuit Court of the
county in which the appealing party resides or operates a
place of business. Copies of the petition shall be served by
the petitioner upon the agency and all parties of record. The
- petition shall include the names and addresses of all parties
* to the proceeding and the agency involved, and a statement
of the grounds on which the review is requested. The
petition shall be accompanied by a copy of the final order.

Pursuant to KRS 23A.010(4), “Such review [by the circuit court] shall not
constitute an appeél but an original action.” Some courts have interpreted this Ianguage
to mean that summons must be served upon filing an 'appeal in circuit court.

50 RECOMMENDED this / - day of March, 2014.

Ko/

THOMAS J. HELLMANN
'HEARING OFFICER

415 WEST MAIN ST.

P.O. BOX 676

FRANKFORT, KY 40602-0676
(502) 227-2271 |
thellmamm@hazelcox.com




CERTIFICATE OF SERVICE

I hereby certify that the orlgmal of this RECOMMENDATION was mailed this
—— day of March, 2014, by first-class mail, postage prepald to:

JILL LUN

KY BOARD OF MEDICAL LICENSURE
HURSTBOURNE OFFICE PARK STE 1B
310 WHITTINGTON PKWY
LOUISVILLE KY 40222

for filing; and a true copy was sent by first-class mail, postage prepaid, to:

CLLOYD VESTII
GENERAL COUNSEL

' KY BOARD OF MEDICAL LICENSURE
HURSTBOURNE OFFICE PARK STE 1B
310 WHITTINGTON PKWY
LOUISVILLE KY 40222

DR. MICHAEL C. HESS
1654 VICTORY CT
PROSPECT KY 40059

i

THOMAS J. HELLMANN

1539FC
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COMMONWEALTH OF KENTUCKY DEC 20 o1
BOARD OF MEDICAL LICENSURE HEL e B 20
CASE NO. 1539 KEML.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
1654 VICTORY COURT, PROSPECT, KENTUCKY 40059

EMERGENCY ORDER OF SUSPENSION

The Kentucky Board of Medical Licensure (hereafter “the Board™), acting by and
through its Inqpiry Panel B, considered this matter at its Nox-rember 21, 2013 meeting.
At that meeting, Inquiry Panel B considered a Panel Memorandum prepared by Betty
Prater, Medical Investigator, dated July 23, 2013; an Agfeed Order of Indefinite
Restri;tion, filed January 27, 2012; and correspondence from Greg L. Jones, M.D.;
Medical Director, Kentucky Physicians Health Foundation, dated June 19, 2013.

Having considered all of this information and being sufficiently advised, Inquiry
Panel B ENTERS the following EMERGENCY ORDER OF SUSPENSION, in
accordance with KRS 311.592(1) and 13B.125(1):

FINDINGS OF FACT

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel B concludes there is probable cause to make the following Findings of
Fact, which support its Emergency Order of Suspension:

1. At all relevant times, MICHAEL C. HESS, M.D., wa.s licensed by the Board to
practice medicine in the Commonwealth of Kentucky.

2. The licensee’s medical specialty is family medicine.

3. On January 27, 2012, the licensee entered info an Agreed Order of Indefinite

Restriction with the Board’s Hearing Panel B to resolve Board Case No. 1178, which



addressed the licensee’s inappropriate sexual conduct and sexual comments to
patients and employees. Under the Agreed Order of Indefinite Restriction, thé
licensee was prohibited from providing medical treatment or entering into a
physician-patient relationship with any female person unless and until approved to do
s0 by the Panel. Condition 3c of the Agreed Order of Indefinite Restriction
specifically provides, |

The licensee shall maintain his contractual relationship with the Kentucky
Physicians Health Foundation and shall fully comply with all requirements
of that contractual relationship.

4. By letter déted June 19, 2013, Greg Jones, M.D., Medical Director, Kentucky
Physicians Health Foundation (“the Foundation™) notified the Panel,

Dr. Hess has been under contract with the Foundation since December of 2010.
‘Components of his contract are as follows:
e Medication management with an addiction psychiatrist
e Individual therapy with Fred Hampton, MSSW, LCSW.
e Once he returns to the active practice of medicine, the Foundation will
establish worksite accountability which will be obtained through interval
reports from a contact at this worksite.

In April of 2013, Dr. Hess was notified that he was in arrears with his
administrative fees. At that time he owed the Foundation $600. He was informed
that he would need to pay his balance no later than April 26, 2013. At this time he
has neither paid that balance, nor has he contacted our office to make
arrangements for a payment plan.

In addition, his therapist, Mr. Hampton, notified us on May 24, 2013, that Dr.
Hess is no longer attending his SA group therapy sessions. Mr. Hampton stated
that he had left multiple messages for Dr. Hess regarding his absences, but had
received no response. :

CONCLUSIONS OF LAW

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel B finds there is probable cause to support the following Conclusions of

Law, which serve as the legal bases for this Emergency Order of Suspension:



. The licensee’s Kentucky medical license is subject to regulation and discipline by this
Board.

. KRS 311.592(1) provides that the Board may issue an emergency order suspending,
lilniting, or restricting a physician’s license at any time an inquiry panel has probable
cause to believe that a) the physician has violated the terms of an agreed order or
violated the terms of a disciplinary order; or b) a physician’s practice constitutes a
danger to the health, welfare and safety of his patients or the general public.

. There is probable cause to believe that the licensee has violated KRS 311.595(13).

. The Panel conqludes there is probable cause to believe ti’liS physicia.n;s pfactice

| constitutes a danger to the health; welfare and safety of his patients or the general
public.

. The Board may draw logical and reasonable inferences about a physician’s practice
by considering certain facts about a physician’s practice. If there is proof that a
physician has violated a provision of the Kentucky Medical Practice Act in one set of
circumstances, the Board may infer that the physician will similarly violate the
Medical Practice Act when presented with a similar set of circumstances. Similarly,
the Board concludes that proof of a set of facts about a physician’s practice presents
representative proof of the nature of that physician’s practice 1n general.
Accordingly, probable cause to believe that the physician has committed certain
violations in the recent past presents probable cause fo believe that the physician will
commmit similar violations in the near future, during the course of the physician’s

medical practice.



6. The United States Supreme Court has ruled that it is no violation of the federal Due
Process Clause for a state agency to temporarily suspend a license, without a prior
evidentiary hearing, so long as 1) the immediate action is based upon a probable
cause finding that there is a present danger to the public safety; and, 2) the statute

provides for a prompt post-deprivation hearing. Barry v. Barchi, 443 U.S. 55, 61

L.Ed.2d 365, 99 S.Ct. 2642 (1979), FDIC v. Mallen, 486 1.S. 230, 100 L.Ed.2d 265,

108 S.Ct. 1780 (1988) and Gilbert v. Homar, 520 U.S. 924 (1997), 117 S.Ct. 1807
(1997). Cf. KRS 13B.125(1). |
KRS 13B.125(3) provides that the Board shall conduct an emergency hearing on this
emergency order within ten (10) working days of a request for such a hearing by the
licensee. The licensee has been advised of his right to a prompt post-deprivation
hearing under this statute.

EMERGENCY ORDER OF SUSPENSION

Based upon the foregoing Findings of Fact and Con(':Iusions of Law, Inquiry Panel
B hereby ORDERS that the license to practice medicine in the Commonwealth of
Kentucky held by Michael C. Hess, M.D., is SUSPENDED and Dr., Hess is prohibited
from performing any act which constitutes the “practice of medicine,” as that term is
defined by KRS 311.550(10) — the diagnosis, treatment, or correction of any and all
human conditions, ailments, diseases, injuries, or infirmities by any and all means,
methods, devices, or instrumentalities - until the resolution of the Complaint seﬁing forth
the allegations discussed in this pleading or untit such further Order of the Board. |

Inquiry Panel B further declares that this is an EMERGENCY ORDER, effective

upon receipt by the licensee.



SO ORDERED this 407 day of December, 2013.

%ﬂmu/gww@m\gﬂ

RANDEL C. GIBSON, D.O.
CHAIR, INQUIRY PANEL B

CERTIFICATE OF SERVICE

I certify that the original of this Emergency Order of Suspension was delivered to
Mr. Michael S. Rodman, Executive Director, Kentucky Board of Medical Licensure, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222; and a copy was mailed via
certified mail return-receipt requested to Michae] C. Hess, M D., License no. 19773,
1634 Victory Court, Prospect, Kentucky 40059 on this cQD day of December, 2013.

C e UM
C.LLOYD VESTII
General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
(502) 429-7150
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CASE NO. 1539 -

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF

KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
1654 VICTORY COURT, PROSPECT, KENTUCKY 40059

COMPLAINT

Comes now the Complainant Randel C. Gi'bson, D.O., Chair of the Kentucky

Board of Medical Licensure’s Inquiry Panel B, and on behalf of the Panel which met on

November 21, 2013, states for its Complaint against the licensee, Michael C. Hess, M.D.,

as follows:

1.

At all relevant times, Michael C. Hess, M.D. , was licensed by ﬁe Board to
practice medicine in the Commonwealth of Kentucky.
The licensée’s medical specialty is famiiy mediéinc.
On January 27, 2012, the licensee entered into an Agreed Order Qf Indefinite
Restriction with the Board’s Hearing. Panel B to resolve Board Case No. 1178,
which addressed the licensee’s inappropriate sexual conduct and sexual comments
to patients and employees. Under the Agreed Order of Indefinite Restriction, the
licensee was prohibited from providing medical treatment or entering info a
physician-patient relationship with any female persoﬁ unless and until approved to
do so by the Panel. Condition 3¢ of the Agreed Order of Indefinite Restriction
specifically provides, |

The licensee shall maintain his contractual relationship with the Kentucky

- Physicians Health Foundation and shall fully comply with all requzrements of that -

contractual relationship.



By letter dated June 19, 2013, Greg Jones, M.D., Medical Director, Kentucky
Physicians Health Foundation (“the Foundation”) notified the Panel,

Dr. Hess has been under contract with the Foundation since December of 2010.

Components of his contract are as follows:

e Medication management with an addiction psychiatrist

e Individual therapy with Fred Hampton, MSSW, LCSW

e Once he returns to the active practice of medicine, the Foundation will
establish worksite accountability which will be obtained through interval
reports from a contact at this worksite.

In April of 2013, Dr. Hess was notified that he was in arrears with his

~ administrative fees. At that time he owed the Foundation $600. He was
informed that he would need to pay his balance no later than April 26, 2013. At
this time he has neither paid that balance, nor has he contacted our office to make
arrangements for a payment plan.

Tn addition, his therapist, Mr. Hampton, notified us on May 24,2013, that Dr.
Hess is no longer attending his SA group therapy sessions. Mr. Hampton stated
that he had left multiple messages for Dr. Hess regarding his absences, but had
received no response.

By his conduct, the licensee has violated KRS 31 1.595(13). Accordingly, legal
grounds exist for disciplinary action against his Kentucky medical license.

The licensee is directed to respond to the allegations delineated in the Complaint
within thirty (30) days of service thereof and is further given notice that:

() His failure to respond may be taken as an admission of the charges;

(b} He may appear alone or with counsel, may cross-examine all prosecution
witnesses and offer evidence in his defense.

NOTICE IS HEREBY GIVEN that a hearing on this Complaint is scheduled for

May 20 and 21, 2014 at 9:00 a.m., Eastern Standard Time, at the Kentucky Board
of Medical Licensure, Hurstbourne Office Park, 3 10 Whittington Parkway, Suite
1B, -Louisville, Kentucky 40222. Said hearing shall be held pursuant to the Rules

and Regulations of the Kentucky Board of Medical Licensure and pursuant to



KRS Chapter 13B. This hearing shall proceed as scheduled and the hearing date
shall only be modified by leave of the Hearing Officer upon a showing of good
cause. 7
WHEREFORE, Complainant prays that appropriate disciplinary action be taken
against the license to practice medicine held by Michael C. Hess, M.D.
This Mday of December, 2013.
(londi L2 B DO

RANDEL C. GIBSON, D.O.
CHAIR, INQUIRY PANEL B

CERTIFICATE OF SERVICE

1 certify that the original of this Complaint was delivered to Mr. Michael S.
Rodman, Executive Director, Kentucky Board of Medical Licensure, 310 Whittington
Parkway, Suite 1B, Louisville, Kentucky 40222; and a copy was mailed to Thomas J.
Hellmann, Esq., 415 West Main Street, P.O. Box 676, Frankfort, Kentucky 40602-0676
and mailed via certified mail return-receipt requested to Michael C. Hess, M.D., License
no. 19773, 1654 Victory Court, Prospect, Kentucky 40059 on this ,Z'Q day of
December, 2013.

¢ Uyt

C.LLOYD VEST I

General Counsel

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

(502) 429-7150
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COMMONWEALTH OF KENTUCKY
BOARD OF MEDICAL LICENSURE K.B.M.L.
CASENO. 1178 |

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216

AGREED ORDER OF INDEFINITE RESTRICTION

Come now the Kentucky Board of Medical Licensure (hereafter “the Board™),
acting by and through its Hearing Panel B, and Michael C. Hess, M.D. (“the licensee™),
and, based upon the Panel’s decision to reinstate the lice.nsee’s medical license subject to
specific conditioﬁs, hereby ENTER INTO the following AGREED ORDER OF
INDEFINITE RESTRICTION:

STIPULATIONS OF FACT

The parties stipulate the folowing facts, which serve as thé factual bases for this
Agreed Order of Indefinite Restriction: |
1. At all relevant times, Michael C. Hess, M.D., was licensed by the Board to
practice medicine within the Commonwealth of Kentucky.
2. The licensee’s medical specialty is Family Medicine.
3. On February 19, 2008, the Board received a grievance, alleging that the licensee
.had engaged in inappropriate sexual contact and sexual comments with a patient.
Patient A stated: “I have used Southend Med. Clinic for over ten years. I have
seen several of its doctors bui my primary care giver was Dr. Hess. He has taken
care of all my medical needs iﬁcluding yearly gynochological [sic] exams. On
Thursday Jan 3, 08 I saw Dr. Hess because of pain in my right shoulder. Upon

examination, Dr. Hess proceeded to raise my shirt top along with my bra. He



~ touched my breast, put my bra down and.examined my bursa at the collarbone. In
my opinion, the raising of my shirt and l;ra was totally unnecessary as my pain
was near my collarbone. There have been other instances of inappropriate
behavior.. Once during an annual exam he told me 1 had aftractive breasts, on
another visit, he gave me a kiss on the cheek, on another visit he told me I had
beautiful eyes, on another visit hé had the stethoscope on my chest with t;"nne of his
fingers on the tips of my nipple, on another visit he pinched my left breast (1 was
clothed). Ihave no idea why he did that. All of these incidents confused me to
séy thé least éince I had built trust in him. I think he knew exactly what he was
doing énd thought he could get away with it.”

. The grievant was subsequently interviewed by the Board investigator, and
reported that she had been informed by Jewish Hospital Human Resources that
the licensee was no Ionger with the Southend Medical Clinic. The licensee
separated from The Physician’s Group at Jewish Hospital & St. Mary’s
Healthcare, Inc. on January 31, 2008.

. Tennifer Elliott, counsel for Jewish Hospital, was interviewed and stated that

the Southend Medical Clinic is operate& by and Dr. Hess was employed by The
Physician Group at Jewish Hospital & St. Mary’s HealthCare, Inc-. This entify
purchased the clinic and signed an employment agreement with Dr. Hess and the
other physicians on November 23, 2005. Prior to that date, the group had
practiced at the same address for ;anumber of years. An employment file on. D;.
Hess from his former employer was located. It included complaints by employees

and one patient for sexually inappropriéte behavior. All complaints preceded Dr.



Hess’ employment with The Physician Group at Jewish Hospital and St. Mary’s
HealthCare, Inc. The earliest complaint dated back to 2001. There were also
docmﬁented comments from current patients, which were made after Dr. Hess left
the practice.

. Patient B contacted the Southend office manager on October 21, 2004, in order to
register a complaint against the licensee. She stated thét she saw Dr. Hess in the
office for bronchitis on October 20, 2004, As he listened to her chest, he fondled
her breast and made inappropriate remarks about the size of her breasts. Patient B
stated that pﬂor to his listening té hér chest, when she asked him if she needed to
remove her outer shirt, Dr. Hess said “only if you are feeling frisky”. She said he
then raised her shirt, gra‘bbed and lifted her breast and said “you really do have a
nice rack.” Patient B said she was so shocked by What had happened that she
could not response to i]is action or comments. When interviewed by the Board
investigator, Patient B further indicated that the licensee had always asked her
about her sex life, purportedly as a legitimate medical concern, and that whenever
the licensee listened to her chest, he always reached the stethoscope up under her
shirt. A nurse chaperone was never present on these occasions. Patient B
indicated that days after she made her complaint, the licensee called her and asked
for her forgiveness. |

. Patient C indicated to the Board investigator that she had been treated by the
license for a number of years, but she had become uncomfortable with the
licensee’s examinations in approximately 2007. She stated that during an

examination, the licensee had placed the stethoscope under her sweatshirt and



10.

touched her breast above the bra. On her last examination, he had rubbed her
breast. He had previously rubbed her legs when she was wearing shorts, and told
her she had “nice boobs.”

Patient D stated that the licensee had sexual relations with her multiple times in
the éxamining room. The licensee’s improper conduct began on December 28,
2006, when Patient D had an appointment with the licensee. | The nurse was not
present for the breast examination but did come into the examining room for the
pap smear. After the nurse left the room, the licensee commented that he liked
what he éaw of her body, that she was pretty, and that he would like to take her to
a hotel room. The licensee went on to say that her husband (also a patient of the
licensee) did not take care of himself, and that fhe licensee would be there to
“pick up the pieces,” Patient D had recently lost weight, and the licensee told her
that many women who lose weight have affairs and that if she was going to have
an affair, she should have it with him. The licensee continued this behavior at the
January 18, 2007, appointment, making more comments about wanting to have
sex with her and complaining that his wife did not understand him.

On February 1, 2007, Patient D saw the licensee for a check-up. She had an
afternoon flight scheduled that day for an out of town business trip. The licensee
told her that she was beautifui and ﬂlat he was worried he would never see her
again. He locked the exam room door and told her she need to be quiet, and
proceeded to engage in sexual intercourse with her.

At the appointment on February 17, 2007, fhe licensee entered the examining

room and locked the door. Patient D told the licensee that she needed to get



11.

12.

13.

14.

15.

_hdnie, due to the snow and her husband being ill.- The licensee engaged in sexual

relations with her in the examination room.

At the office visit of June 21, 2007, Patient D had told the licensee’s nurse that
she wanted to be in and out quickly that day, but the licensee nonetheless engaged
in sexual relations with her.

Patient D stated that she and the licensee engaged in sex in the examination room
at every visit beginning February 1, 2007, and ending at the last visit of December
31, 2007. A review of the records indicates that there were eleven office visits
with the licensee during this period. After thé first sexual encountér, Patient D
never paid for any high blood pressure medication, since the licensee always gave
her samples.

Patient D’s final appointment with the licensee was on December 31, 2007. He

again engaged in sexual intercourse with her prior to her examination.

Afterwards, the licensee call in his nurse to observe the Pap smear.

Patient D also stated to the Board investigator that when using the stethoscope,
the licensee frequently went deep into her shirt and he would pull up her shirt in
the back to see her tattoo, claiming that it turned him on.

Patient E reported that she had gone to the licensee for primary care for fifteen
years and had, in the past, recommended him to others. Patient E also indicated to
the Board investigator that during her exams, the licensee had usually pulled up
her shirt to listen with the stethoscope, and on one occasion pulled up her bra. At
the time, she had thought it odd, but not inappropriate. However, at her office

examination on November 14, 2007, the licensee treated her for what she had
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thought was a lung infection. The licensee yanked her shirt up without warning in
order to use the stethoscope. 'After listening to her chest, he put her shirt back
down but theﬁ constantly brushed against her breasts during the examination. The

licensee told her that if she needed additional sex, she should call the licensee

“because his wife had left him and he was not getting enough sex. He put his arm

arqund her twice duriligr the office visit and pulled her very close towards him.

Patient E left in tears and decided never to return to the licensee for. medical care.
Patien’_t F reported to the Board investigator that she had seen the licensee three or
fbur times approximately four years ago. She stopped seeing the licensee because

he made her feel uncomfortable. At one visit, Patient I told the licensee that she

| thought she might be going through menopause, to which the licensee responded

by questioning her about her husband, positions they used during sex, and many
other personal details that made her feel uncomfortable. At each following visit,

the licensee continued the discussion of sex and offered recommendations on

_ sexual positions. Patient F also reported that the license would examine and feel

17.

her breasts at every unchaperoned visit, even while she remained seated in a chair
opposite him.

The Board also interviewed Employe¢s of Southend Medical Clinic. Employee A
stated that on June 5, 2001, she had delivered charts to the licensee’s office.
When Employee A asked the licensee where she should place the charts, he -
pointed to his lap. She placed the charts on his desk and leﬁ the room, but did
notify the Southend office manager ﬁf the in;:ident. Employee A also notified the

office manager that the licensee had made comments to her regarding her body
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and her clothing, all of which made her feel uncomfortable. After making such a
report, Employee A never experienced any further problems from the licensee.
Employee A indicated that the license had treated her once or twice bsfore the
reported incident.

Employee B at Southend notified the office manager on November 21, 2001, that
She had received flowers and a note from the licensee. She did not want to get
the licensee in trouble, however she felt uncomfortable with the unwanted
attention. She also stated that the previous week the icensee had come over (0
her department‘and toﬁched her inapproﬁriately, i.e., “he goosed rﬁe”. She said he
later came back to the department apologized. When contacted by the Board
investigator, Employee B elaborated upon the licensee’s conduct, indicating that
the licensee had Walkéd up behind her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly
walked away without comment. He later came back and apologized to her. Thé
next week, she received flowers with an unsigned card that read, “surely a few
bites (or nibbles) wouldn’t hurt.” Employee B contacted the florist and learned it
was the licensee who had sent the flowers.

The Board investigator interviewed the Southend office manager. She had hadr
severél conversations with the licensee re gardiﬁg inappropriate behavior after
staff brought theirr concerns to h.e.r attention. The office manager further reported
that the licensee had a habit of rubbing up against staff, and she had. discussed this
mattef with him. She also indicated that the licensee would like to engage in

unprofessional conversations about patients he had examined, i.e., talking about



the female patients’ breasts. The office manager also indicated that Southend had

recommended that the licensee receive counseling.

20. In addition, in approximately November or December, 2005, the licensee entered -

21.

22,

the drug closet where the office manager and two nurses were located. The
licensee then patted her on the buttock three or four times as he passed behind

her. The office manager reported this incident to two physicians who then

- confronted the licensee about it, but the licensee denied that it had happened.

The hcensee s nurse was interviewed by the Board mvestlgator She did not
recall the events as narrated by Patient D. She was not aware that there were any
staff complaints concerning the licensee, that the office was watching the
licensee’s conduct, or that he had been ordered to counseling. She also believed
that she was present for every breast and pap exanl. She stated she never .
observed the licensee do anything inappropriate.

The licensee was interviewed by ‘flie Board investigator and denied the patients’
allegations. He stated that he would never tell 2 woman she had very atiractive
breasts, as he would never use the term breasts. He indicated that he had a long

ten-plus year counseling relationship with Patient A, and over a period of time he

‘would make comments in an attitude of affirmation on her strong points. e did

not recall kissing her cheek, noting that he probably patted her hand. Regarding
his use of a stethoscope, the licensee stated that he always placed the diaphragm
and bell on the skin and would reach above and below the heart. He claimed that
the stethoscope cannot be accurately used on top of the clothing. He stated his

hand could have inadvertently rubbed across the breast and on occasion he may
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even have had to lift the breast out of the way-to listen. He indicated that he
always used a chaperone for a gynecological examination, and may or may not
use a chaperone for a breast exam. The licensee admitted that he had had several
conversations with the office man:ager about staff complaints; but denied that he
had ever patted the office manager on the buttocks.

On September 19, 2008, the Board received another grievance concerning the
licensee. This grievant, Patient G, alleged that the licensee had touched her
inappropriately during an examination at Southend Medical Clinic on Octobet 6,
2005. Pﬁtient G reported £hat onlthat fiﬁte, the 1icenseé had “immediately acted
irritated” upon her telling him that her gynecologist had seen her, and then the
licensee “went through this whole rant about how it was unnecessary” for her to
see a gynecologist. Patient G reported that the. licensee then “took sexually
inappropriate actions” with her.

Upon being interviewed by the Board investigator, she elaborated that in the
month previous to her October 6, 2005, office visit with the lioénsee, she had seen

her gynecologist and received a prescription for Evista for the loss of bone mass

i her spine. She reported the diagnosis to the licensee and asked him for his

opinion on the medication. The licensee’s whole demeanor changed when she
mentioned having seen her gynecologist. Hé seemed angry and told her that
taking the Evista would make her breasts limp and droopy and they would have a
“teardrop look™ like her grandmother s. The licensee went on at length about the
cosmetic concerns the medication would cause her breasts. He then approached

her chair where she sat fully clothed. After examining her throat, ears and neck
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he raised her shirt in the back and listened to her breathing. Without saying a

word, he stepped in front of her and raised her shirt and then lifted and pushed her

bra up fully exposing her breasf. The licensee then began to squeeze her breast.

She was startled, embarrassed and jerked back. The licensee commented that he
just wanted to see what her breast felt like. Patient G stated that she just wanted
to get out of the office. She called the office the folloWing day and asked if they
had any female physiciéns on staff. When she learned they had none, she asked
for a referral to a female Famﬂy Practitioner and requested that her records be
forwarded. Ather ﬁrsf visit with her female physician, she cried as she related
the details of the incident with the licensee. Patient G has warned her daughter
and nieces to never see the licensee. As aresult of his actions, she has switched
all of her specialists to female physicians, whenever possible.

On September 24, 2008, the Board received a grievance from Patient H, alleging
that the licenseé had touched her iﬁappropriately and made inappropriate sexual
remarks during an examination at Southend Clinic in August, 2003. Patient H
was interviewed by the Board investigator and stated that several years prior to
the date of the incident, the licensee became increasingly interested in her sexual
life and his signs of affection for her increased. He would constantly pat her leg

during an exam. Through the years, Patient H had lost a lot of weight. The

licensee would always notice and make comments about her weight loss and

inquire about her sexual life. During a typical examination he would lift her shirt
‘1 the front and back to listen to her chest sounds. In 2002 the PAP smear felt

strange and not quite right, but she thought perhaps it was all in her mind. Later

10
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that year, she was at McNeeley Lake to watch her grgnddaughter Tun Cross
country when the licensee approached her from behind, swirled her around and
attemﬁted to bear hug her while E;xclaiming, “T see you are back from vacation”. .
At the time of the PAP examination in 2003 ,. he pulled both sides 'of the drape

open at the same time and examined her breasts and pinched her nipples very

hard. When she commented that he had hurt her, he responded that it was

| necessary to “watch for cancer.” After he finished the breast exam he began

27,

questioning her about her sexual life with her husb.and. The licensee made a
crude comment about what a ride, not falling off and being “hooked on.” He then
called his nurse into the room. He performed a normallpelvic exam, took a
culture and handed the slide to his nurse. While the nurse’s back was turned
preparing the culture to be sent out, the licensee inserted his finger into Patient
H’s vagina and began moving it in an improper way. At the same time he let his
thumb massage her and she knew this was not a propef exam and that he was

trying to get her sexually aroused. She immediately pulled away and sat up. He

quickly stated that everything looked fine and left the room.

He returned to the room before she barely had time to get dressed and offered to
give her his cell phone number and take care of her if her husband ééuld not take
care of her needs. She told him she loved her husband and whatever problems
they had would be worked out. As she started to leave, he steppéd toward her and
tried to kiss her on the mouth, but she turned her head and he ended up kissing her
cheek. Patient H left the office and went to her car where she began crying. She

also called her husband and reported the incident to him. She never returned to

11
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that office for medical care. She was unable to find a female Family Practitioner
but she has reported this incident to subsequent treating physicians and has |
insisted that a nurse is always present dliring all of her examinations.

On October 8, 2008, the Board received a grievance from Patient I, alleging that

the licensee had touched her mappropnately and had made inappropriate sexual

remarks during office visits at Southend Chmc in 2003 and 2004 until she quit

seeing him as her primary care physician. Patient I was interviewed by the Board
investigator, and indicated that she had been a patient at Southend Medical Clinic
and started seeing the licensee in 1999. At first, everything was okay when she

visited the office with complaints of depression and female problems. He became

" increasingly “flirty”, and at the time of her last visit he kissed her on the lips after

29.

physically grabbing her and pulling her towards him as she was leaving. During
the examination that same day and on more than one other occasion, he had
inquired about her sex life and told her that if she wasn’t getting enough sex at
home she should give him a call.

During at least three pelvic examinations, the Ticensee kept his fingers inside of
Pa;tient I and seemed to be “playing around” like he was trying to get her aroused.
Typically, his nurse would enter the exam room, put the KY jelly on his gloved
hand and then leave the room during the sensitive examination. During the last
visit, he also performed a breast exam and commented that “little titties are
pretty” and “more than a mouthful is enough™ He also pinched her nipples
without explanation. The licensee stayed in the room while she dressed that day

and then followed her into the hallway where he kissed her on the mouth.

12
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Southend Clinic also reported to the Board that another former patient of the
licensee had come forward to report that through the years the licensee had
touched her breasts inappropriately and made inappropriate sexual comments
during office visits. Patient J was contaétgd by the Béard investigator. Patient J
stated that the licensee had made offensive comments during the last two to three
years that she had seen him at Southend Clinic. The licensee’s nurse was
frequently present when the licensee made inappropriate sexual remarks, and
would ﬁsuﬁlly respond.by Jaughing it off and leaving the room before a sensitive
examination. Patient J iﬁdicated that during annual examinations, the licensee
always reached under her shirt and bra when using the stethoscope. He touched
her breast inappropriately at these times and also touched them inappropriately
when examining them. He continually used slang words to describe her breasts.
On or about August 1, 2008, the licensee was employed by the medical office of
Norsworthy Associates in Beaver Dam, Kentucky. On August 6, 2008, Patient K
filed a police report with the Kentucky State Police 16 following her examination
on August 6, 2008, by the licensee at Norsworthy Associates. Patient K indicated
in her police report that the licensee piaced the stethoscope in the palm of his
hand and moved his hand from her neckline down her torso, putting his hand
under her bra and touching her nipples while listening to chest/heart sounds. On
her back he went both down and under the bra, and then up and under her bra -
when he listened to her chest. rHer autistic son was present with her infant
nephew in the examination room. He feported that he was busy taking care of the

18-month-old baby and was not watching the examination, but he later noticed

13



that his mother was nervous and upset. She had to sit in the parking lot to calm

down. -

32. The licensee denied engaging in any unprofessional or illegal conduct. He

specifically denied the conduct alleged by the complainants (patients and

employees).

33. After reviewing all of the information detailed above, the Panel required the

licensee to surrender his Kentucky medical license. He did so by entering into an

Agreed Order of Surrender on July 16, 2009.

34, At its January 20, 2011 meeting, the Panel considered the licensee’s petition for

reinstatement. As part of his petition, the licensee presented a September 2010

evaluation by Dennis Wagner, Ed.D. The Axis I diagnosis was Paraphilias, NOS

— hypersexuality and sexual compulsivity. As part of his Treatment

Recommendations, Dr. Wagner noted,

...He recognized he lacks control over his sexual behavior and needs treatment to
control his sexual behavior. Based on Dr. Hess” self-report, the following
corrective treatment approaches are recommended.

Dr. Hess” dysthymic victim stance should be addressed in therapy through
use of cognitive behavioral techniques. He needs to gain insight on how
this worldview creates a self-fulfilling prophecy.

He denies ever raping anyone and does not take accountability for the
alleged behavior that precipitated this evaluation. His responses, however,
suggest he has had sex deviance problems (hypersexuality) and has had
sexital problems (sex obsession and compulsivity). These factors should
be considered in developing a treatment plan for him.

Dr. Hess® denial of guilt in the allegations and the number of allegations
generated suggest that, at minimum, he is insensitive to the impact his
comments and behavior has had on his patients. Counseling addressing
that is warranted.

Continued counseling addressing his sexual compulsivity is warranted
with further exploration of the connection between the compulsivity and
his early traumatic experiences and the sequallae in the family of origin.
(Emphasis added)

14
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As part of his petition, the licensee also included a December 13, 2010 letter from

‘Fred Hanipton, LCSW. According to Mr. Hampton, he had treated the licensee

for Sexual Addiction up to 2008, when the Board issued the Emergency Order
and the licensee left treatmeh’g. Mr. Hampton noted that the licensee had returned
to treatment in September 2010 and had been meeting with Mr. Hampton every
other week for therapy.

James T. Jennings, M.D., Medical Director, Kentucky Physicians Health
Foundatioﬁ (“the Foundation™) supported the licensee’s petiﬁon for reinstatement.
The licensee had entered into a contract with the Foundation on Dec,einber 10,
2010. In a letter dated December 14, 2010, Dr. Jennings stated,

Dr. Hess has been involved in therapy with Mr. Hampton off and on over the last
four years. Over the last eight or nine months, he has been in intensive therapy
with Mr. Hampton to address issues that will assist him with his recovery.

The Foundation stands behind Dr. Hess® request to return to the active practice of
medicine. I believe he can do so without undue risk to his patients or the public.
I also understand that, initially, there will need to be restrictions in place to assure
the safety of those involved.

The Panel voted to grant the petition, subject to this Agreed Order of Indefinite

Restriction, on the express condition that the licensee first successfully pass the

* Special Purpose Examination (SPEX).

| 38.

39.

The licensee scored an 80 on the SPEX on November 16, 2011, with a minimum
pass point of 75, recommended by the Federation of State Medical Boards.

The licensée has also provided written verification that he successfully completed
the “Maintaining Proper Boundaries” course at Vanderbilt University Medical

Center on February 23-25, 2011.
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STIPULATED CONCLUSIONS OF LAW -

The parties stipulate the following Conclusions of Law, which serve as the legal

bases for this Agreed Order of Indefinite Restriction:

L.

The licensee’s medical license is subject to regulation and discipline by the
Board.

While the Iicenseé denied engaging m any unprofessional or illegal condﬁct
generally, and speciﬁqally denied the conduct alleged by the patients, he agreed
that, based upon the fact issues raised by these individuals, sufficient grounds
existed to impose sanctions against his Kentucky medical license pﬁrsﬁant to KRS
311.595(5) and (9) as illustrated by KRS 311.597(4). Accordingly, there were
legal grounds for the parties to enter into the Agreed Order of Surrender and,
along with KRS 311.607, are grounds to enter into this Agreed Order of Indefinite
Restriction. |
Pursuant to KRS 311.591(6) and 201 KAR 9:082, the parties may fully and
finally address this pending petition for reinstatement without an (Ievidentiary
hearing by entering into an informal resolution such as this Agreed Order of
Indefinite Restriction.

AGREED ORDER OF INDEFINiTE RESTRICTION

Based upon the foregoing Stipulations of Fact and Stipulated Conclusions of Law,

and, based upon the Panel’s decision to grant the petition for reinstatement subject to the

terms of this Agreed Order of Indefinite Restriction, the parties hereby ENTER INTO the

following AGREED ORDER OF INEDEFINITE RESTRICTION:

16



1. The Iicens.er:: to practice medicine in the Commonwealth of . Kentucky held by
Michael C. Hes.s, M.D., is hereby REINSTATED, effective immediately upon the
filing of this Agreed Order of Indefinite Restriction, subjéct to the remaining terms
and conditions of this Agreed Order of Indefinite Restriction.

2. The license to practice medicine in the Conunonweaith of Kentucky held by
Michael C. Hess, M.D., SHALL BE LIMITED/RESTRICTED BY THE
FOLLOWING TERMS AND CONDITIONS FOR AN INDEFINITE PERIOD,
with the period commencing immediately upon the date of filing of this Agreed
Order of Indefinite Restriction. |

3. During the effective period of this Agreed Order of Indefinite Restriction, the
licensee’s Kentucky medical license SHALL BE SUBJECT TO THE
FOLLOWING TERMS AND CONDITIONS OF LIMITATION/RESTRICTION:

a. The licensee SHALL NOT provide medical treatment or enter into a
physician-patient relationship with any female person, unless and until
approved to do so by the Panel;

b. The Panel will not consider a request by the licensee that he be permitted
to treat fémale patiénts or enter into physician-patient relationships with
females for a minimum of one calendar yvear from the date of filing of this
Agreed Order of Indefinite Restriction;

¢. The licensee shall maintain his contractual relationship with the Kentucky
Physicians Health Foundation and shall fully comply with all requirements

of that contractual relationship;
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d. The licensee understands é,nd agrees that the decision whether to grant such
a request lies in the sole discretion of the Panel. The licensee further
understénds and agrees that the Panel may require him to successfully |
complete evaluation(s) and/or assessment(s) to assist it in considering any
such request. The burden shall be ﬁpon the. liceﬁsee to convince the Panel
that he may safely and competently resume his professional relationships
with fetﬁale patients, without undue risk of danger to those patients or to
the public. The licensee understands and agrees that, if the Panel should
grant such a request, it may do so by Agreed Order with terms and
conditions it deems appropriate based upon the information available to
them at that time;

e. The licensee SHALL NOT violate any provision of KRS 311.595 and/or
311.597.

4. The licensee expressly agrees that if he should violate any term or condition of the
Agreed Order of Indefinite Restriction, the licensee’s practice will constitute an
immediate danger to the public health, safety, or welfare; as provided in KRS
311.592 and 13B.125. The parties further agree that if the Board should receive
information that he has violated any term or condition of this Agreed Order of
Indefinite Restﬁction, the Panel Chair is authorized by law to enter an Emergency
Order of Suspension or Restriction immediately upon a finding of probable cause
that a Violaﬁon has occurred, after an ex parte presentation of the relevant facts by
the Board’s General Counsel or Assistant General Counsel. If the Panel Chair

-should issue such an Emergency Order, the parties agree and stipulate that a
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violation of aﬁy term or condition of this Order would render the licensee’s
practice an immediate danger to the health, welfare and safety of patients and the
general public, pursuant to KRS 311.592 and 13B.125; accordingly, the only
relevant question for any e.mergency hearing conducted .pursuant to KRS 13B.125
would be whether the licensee violated a term or condition of this Agreed Order of .
Indeﬁnife Restriction.

5. The licensee understands and agrees that any violation of the terms of this Agreed
Order of Indefinite Restrition would provide 2 legal basis for additional
disciplinary action, including revocation, pursuant to.KRS 311.595(13) and may

provide a legal basis for criminal prosecution for practicing medicine without a

license.
SO AGREED on this « 7 "day oféﬂm%, 2012.
FOR THE LICENSEE:
oo ay
MICHAEL C. HESS, M.D.
COUNSEL FOR THE LICENSEE
(IF APPLICABLE)
FOR THE BOARD:

RANDEL C. GIBSON, D.O.
CHAIR, HEARING PANEL B
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¢ Unp b

C.LLOYD VESTII

General Counsel

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

(502) 429-7150
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_FILED OF RECORD

COMMONWEALTH OF KENTUCKY JUL 16 2009
BOARD OF MEDICAL LICENSURE
CASENO. 1178 KB.M.L.

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216

AGREED ORDER OF SURRENDER

Come now the Kerﬁucky Board of Medical Licensure (hereafter “the Board™),
acting by and through its Hearing Panel B, and Michael C. Hess, M.D. (“the licensee™),
and, based upon their mutual desire to fully and finally resolve this pending grievance
without an evidentia;y hearing, hereby ENTER INTO the following AGREED ORDER
OF SURRENDER: |

STIPULATIONS OF FACT

The parties stipulate the following facts, which serve as the factual bases for this
Agreed Order of Surrender:

1. At all relevant times, Michael C. Hess, M.D., was 41icensee1 by the Board to
practice medicine within the Commonwealth of Kentucky.

2. The licensee’s medical specialty is Family Medicine.

3. On February 19, 2008, the Board received a grievance, alleging that the licensee
had en'g.aged in inappropriate sexual contact and sexu'al comments with a patient.
Patient A stated: “I have used Southend Med. Clinic for over ten years. I have
seen several of its doctors but my primary care giver was Dr. Hess. He has taken
care of all my medical needs including yearly gynochological [sic] exams. On
Thursday Jan 3, 08 T saw Dr. Hess because of pain in my right shoulder. Upon

examination, Dr. Hess proceeded to raise my shirt top along with my bra. He



touched my breast, put my bra down and examined my bursa at the collarbone. In
my opinion, the raising of my shirt and bra was totally unnecessary as my pain
was near my collarbone. There have been other instances of iﬁappropriate
behavior. Onée dﬁring an annual exam he told me I had attractive breasts, on
another visit, he gave me a kiss on the cheek, on another visit he told me I had
beautiful eyes, on another visit he had the stethoscope on my chest with one of his
fingers on tﬁe tips of my nipple, on another visit he pinched my left breast (I was
clothed). I have no idea why he did that. All of these incidents confused me to
say the least since I had built trust in him. I think he knew exactly what he was
doing aﬁd thought he coﬁld get away with it.” |

. The grievant was subsequently interviewed by the Board investigator, and
reported that she had been informed by Jewish Hospital Human Resources that
the licensee Was no longer with the Southend Medical Clinic. The licensee
separated from The Physiéian’s Group at Jewish Hospital & St. Mary’s
Healthcare, Inc. on January 31, 2008.

. Jennifer Elliott,l counsel for Jewish H@spital, was interviewed and stated that

the Southend Medical Clinic is operated by and Dr. Hess was employed by The
Physician Group at J ewish Hospital & St. Mary’s HealthCare, Inc. This e_ntity ‘
purchased the clinic and signed an employment ‘agreement with Dr. Hess and the
other physicians on November 23, 2005. Prior to that date, the éroup had
practiced at the same address for a number of years. An employment file on Dr.
Hess from his formgr employer was located. It included complaints by employees

and one patient for sexually inappropriate behavior. All complaints preceded Dr.



Hess’ employment with The Physiciaﬁ Group at Jewish Hospital and St. Mary’s
HealthCare, Inc. The earliest complaint dated back to 2001. There were also
documented comments from current patients, which were made after Dr. Hess left
the practice.

. Patient B contacted the Southend office manager on October 21, 2004, in order to
register a compléint against the licensee. She_stated that she saw Dr. Hess in the
office for bronchitis on October 20, 2004. As he listened to her chest, he fondled
her breast and made inappropriate remarks about the size of her breasts. Patiént B
stated thaf prior to his listeniné to her chest, whén she asked him if she needed to
remove her outer shirt, Dr. Hess said “only if you are feeling frisky”. She said he
then raised her shirt, grabbed and lifted her breast and said “you really do have a
nice rack.” Patient B said she was so shocked by what had happened that she
could not responée fo his action or comments. When interviewed by the Board
investigator, Patient B further indicated that the licensee had always asked her
about her sex life, purportedly as a Iégitimate médical concern, and that whenever |
the licensee listened to her chest, he always reached the stethoscope up under her
shirt. A nurse chaperone was never present on these occasions. Patient B
inc'licated that days after she made her complaint, thelicensee called her and asked
for her forgiveness.

. Patient C indicated to the Board investigator that she had been treated by the
license for a number of years, but she had become uncomfortable with the
liceﬁsee’s examinations in apprbximately 2007. She stated that during an

examination, the licensee had placed the stethoscope under her sweatshirt and
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touched her breast above the bra. On her last examination, he had rubbed her
breast. He had previously rubbed her legs when she was wearing shorts, and told
her she had “nice boobs.”

Paﬁent D stated that the licensee had sexual relations with her multiple times. in
the examining room. The licensee’s improper conduct began on December 28,
2006, when Patient D had an appointment with the licensee. The nurse was not
present for the breast examination but did come into the examining foom for the
pap smear. After the nurse left the room, the licensee commented that he.liked

what he saw of her body, that she was pretty, and that he would like to take her to

.a hotel room. The licensee went on to say that her husband (also a patient of the

licensee) did not take care of himself, and that the licensee would be there to
“pick up the pieces.” Patient D had recently lost weight, and the licensee told her-
that many women wﬁo lose weight have affairs and that if she was going to have
an affair, she should have it with him. The licensee continued this behavior at the
January 18, 2007, appointment, making more cbmments about wanting to have

sex with her and éomplaining that his wife did not understand him.

" On February 1, 2007, Patient D saw the licensee for a check-up. She had an

afternoon flight scheduled that day for an out of town business trip. Thé licensee
told her that she was beautiful and that he was worried he would never see her
again. He locked the exam room door and told her she need to be quiet, and
procc:eded to engage in sexual intercourse with her. |

At the appointment on February 17, 2007, the licensee entered the examin'ing‘

room and locked the door. Patient D told the licensee that she needed to get
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13.

14.

15.

home, due to the snow and her husband being ill. The licensee engaged in sexual

‘relations with her in the examination room.

At the office visit of June 21, 2007, Patient D had told the licensee’s nurse that
she wanted to be in and out qﬁickly that day, but the licensee nonetheless engaged ’
in sexual relations with her.

Patient D stated that she and the licensee engaged in sex in the examination room
at every visit beginning February 1, 2007, and ending at the last visit of December
31, 2007. A review of the records indicates that there were eleven ofﬁcevvisits
with the licensee during this period. After the first sexual encounter, Patient D
never paid for any high blood pressure medication, since the licensee always gave
her sarﬁples.

Patient D’s final appointment with-the licensee was on December 31, 2007. He
again engaged in sexual intercourse with her prior to her examination.

Afterwards, the licensee call in his nurse to observe the Pap smear.

Patient D.also stated to the Board investigator that when uéing the stethoscope,
the licensee frequently went deep into her shirt and he would pull up her shirt in
the back to see her tattqo, claiming that it turned him on. |

Patient E reported that she had gone to the licensee for primary care for fifteen
years and had, in the past, recommended him to others. Patient E also indicated to
the Board investigator that during her exams, the licensee had usually pulled up
her shirt to listen with the stethoscope, and on one occasion pulled up her bra. At
the time, she had thought it odd, but not inappropriate.- However, at her office

examination on November 14, 2007, the licensee treated her for what she had
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thought was a lung infection. The licensee yanked her shirt up without warning in
order to use the stethoscope. After listening to her chest, he put her shirt back
down but then constantly brushed against her breasts du;ing the examination. The
licensee told her that if she needed additional sex, she should call the licensee
becatlée his wife had left him and he was not getting enough sex. He put his arm
around her twice during the office visit and pulled her very close towards him.
Patient E left in tears and decided never to return to the licensee for medical care.
Patient F reported to the Board investigator that she had seen the licenéee thxee or
four times approximateiy four years ago. She stopped Seeing the licensee because
he made her feel uncomfortable. At one visit, Patient F told the licensee that she
thought she might be going through menopause, to which the licensee responded
by questioning her about her husband, iaositions they used during sex, and many
other personal details that made her feel uncomfortable. At each following visit,
the licensee cont‘inued the discussion of sex and offered recomm§ndations on
sexual positions. Patient F also reported that the license would examine and feel

her breasts at every unchaperoned visit, even while she remained seated in a chair

| opposite him.

17.

The Board also interviewed employees of Southend Medical Clinic. Employee A

stated that on June 5, 2001, she had delivered charts to the licensee’s office.

When Employee A asked the licensee where she should place the charts, he
pointed to his lap. She placed the charts on his desk and left the room, but did
notify the Southend office manager of the incident. Employee A also notified the

office manager that the licensee had made comments to her regarding her body
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and her clothing, all of which made her feel uncomfortable. After making such a
report, Employee A never experienced any further problems from the licensee.
Employee A indicated that the license had treated her once or twice before the
reported incident.

Employee B at Southend notified the office manager on November 21, 2001, that
She had received flowers and a note frorﬁ the licensee. She did not want ;to get
the licensee in trouble, however she felt uncomfortable with the unwanted
attention. She also stated that the previous wéek the licensee had come over to
her department and touched her inappropriétely, i.e:, “he goosed me”. .She said he
later came back to fhe department apologized. When contacted by the Board
investigator, Employee B elaborated upon the licensee’s conduct, indicating that
the licensee had walked up behind her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly
walked away without comment. He later came back and apologized to her. The
next week, she received flowers with an unsigned card that read, “surely a few
bites (or nibbles) wouldn’t hurt.” Employée B contacted the florist and learned if
was the licensee who had sent the flowers.

The Board investigator interviewed the Southend office manager. She had had
several conversations with the licénsee regarding inappropriate behavior after
staff brought their concerns to her attention. The office maﬁager further reported
that the licensee had a habit of rubbing up against staff, and she had discussed this
matter with him. She also indicated that the licensee would like to engage in

unprofessional conversations about patients he had examined, ie., falking about



the female patients’ breasts. The office manager also indicated that Southend had

recommended that the licensee receive counseling.

20. In addition, in approximately November or December, 2005, the licensee entered -

21.

22

the drug closet where the office manéger and two nurses were located. The
licensee then patted her on the buttock three or four times as he passed behind
her. The ofﬁce‘manager reported this incident to two physicians who then
confronted the licensee about it, but the licensee denied that it had happened.
The licensee’s nurse was interviewe'd.by the Board investigator. She did not
recall the events as narrated by Patient D. She was not aware that there were any
staff complaints concerning the licensee, that the office was watéhing the
licensee’s conduct, or thét he had been ordered to counseling: .She also believed
that she was present for every breast and pap exam. She état’ed she never

observed the Hcensee do anything inappropriate.

. The licensee was interviewed by the Board investigator and denied the patients’

allegations. He stated that he would never tell a woman she had very attractive
breasts, as‘he would never use the term breasts. He indicated that he had a long
ten-plus year counseling relationship with Patient A, and over a period of time he
would make comments in an attitude of afﬁrmatioh on her strong points. He did
not recall kissing her cheek, hoting that he probably patted her hand. Regarding |
his use of a stethoscope, the licensee stated that he always placed fhe diaphragm

and bell on the skin and would reach above and below the heart. He claimed that

- the stethoscope cannot be accurately used on top of the clothing. He stated his

hand could have inadvertently rubbed across the breast and on occasion he may
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even have had to lift the breast out of the way to listen. He indicated that he
always used a chaperone for a gynecological examination, and may or may not
use a chaperone for a breast exam. The licensee admitted that he had had several
conversations with the office manager about staff complaints, bﬁt denied tﬁat he
had ever patted the office manager on the buttocks.

On September 19, 2008, the Board received another grievance conéernihg the

licensee. This grievant, Patient G, alleged that the licensee had touched her
inappropriately during. an examinétion at Southend Medical Clinic on October 6,
2005. Patient G réported that on that date, the licensee had “iminediately acted
irritated” upon her telling him that her gynecologist had seen her, and then the
licensee “went through this whole rént about how it was unnecessary” for her to

see a gynecologist. Patient G reported that the licensee then “took sexually
inappropriate actions” with her.

Upon being interviewed by the Board investigator, she elaborated that in the

month previous to her October 6, 2005, office visit with the licensee; she had seen -

her gynecologist and received a prescription for Evista for the loss of bone mass

in her spine. She reported the diagnosis to the licensee and asked him for his

opinion on the medication. The licensee’s whole demeanor changed when she
mentioned having seen her gynecologist. He seemed angry and told her that
taking the Evista would make her breasts limp and droopy and they would have a
“teardrop le01<” like her grandmother’s. The licensee Went on at length about the
cosmetic concerns the medication would cause her breasts. He then approached

her chair where she sat fully clothed. After examining her throat, ears and neck
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he raised her shirt in the back and listened to her breathing. Without saying a
word, he stepped in front of her and raised her shirt and then lifted and pushed her
bra up fully exposing her breast. The licensee then began to squeeze her breast.
She was startled, embarrassed and jerked back. The licensee commented that he
just wanted to see what her breast felt like. Patient G stated that she just wanted
to get out of the office. She called the office the following day and asked if they
had any female physicians on staff. When she learned they had none, she asked
for a referral to a female Family Practitioner and requested that her recofds be
forwarded. At her first visit with her female physician, she cried as she related
the details of the incident with the licensee. Patient G has warned her daughter
and nieces to never see the licensee. As a result of his actions, sh_e has switched
all of her specialists to female physicians, whenever possible.

On September 24, 2008, the Board received a grievance frofn' Patient H, alleging
that the licensee had touched her inappropriately and made inappfopriate sexual
remarks during an examination at Southend Clinic in August, 2003. Patient H
was intefviewed by the Board investigator and stated that several years prior to
the date of the incident, the lieensee became increasingly interested in her sexeai :
life and His signs of affecﬁon for her increased. He would constantly pat her leg
during an exam. Through the years, Patient H had lost a lot of weight. The
licensee would always notice and make comments about her weight loss and
inquire about her sexual life. During a typical examination he would lift her shirt
in the front and back to listen to her chest sounds. In ZQO2 the PAP smear felt

strange and not quite right, but she thought perhaps it was all in her mind. Later

10
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that year, she was at McNeeley Lake to watch her granddaughter run cross
country when the licensee approached her from behind, swirled her around and
attempted to bear hug her while exclaiming, “I see you are back from vacation”.
At the time of the PAP ekamination in 2003, he pulled both sides of ;[he drape

open at the same time and examined her breasts and pinched her nipples very

- hard. When she commented that he had hurt her, he responded that it was

necessary to “watch for cancer.” After he finished the breast exam he began
qﬁestioning her about her sexual life with her husband. The licensee made a
crude comment about what a ride, not falling off and being “hooked on.” He then
called his nurse into the room. He performed a normal pelvic exam, took a
culture and handed the slide to his nurse. While the nurse’s back was turned
preparing the culture to be sent out, the licensee inserted his finger into Patient
H’s vagina and began moving‘ it in an improper way. At the same time he let his

thumb massage her and she knew this was not a proper exam ‘and that he was

' trying to get her sexually aroused. She immediately pulled away and sat up. He

quickly stated that everything looked fine and left the room.

He returned to the room before she barely had time to get dressed and offered to
give her his cell phone number and take care of her if her husband could not take
care of her needs. She told him she loved her husband and whatever problemé
they had would be worked out. As she started to leave, he stebped toward her and
tried to kiss her on the mouth, but she turned her head and he ended up kissing her
cheek. Patient H left the office and went to her car where she begaﬁ crying. She

also called her husband and reported the incident to him. She never returned to

11
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that office for medical care. She was unable to find a female Family Practitioner
but she has reported this incident to subsequent treating physicians and has
insisted that a nurse is alWays present during all of her examinations. |

On October 8, 2008, the Board received a grievance from Patient I, alleging thaf
the liceﬁsee had touched her inapproériately and had made ’inappropriate sexual
remarks during office visits at Southend Clinic in 2003 and 2004 until She quii
seeing him as her primary care physician. Patient YI was intérvieWed by the Board
investigator, and indicated that she had been a patient at SoUthend Medical Clinic
and started seeing the licensee in 1999. At first, evefything was okay when she
visited the office with complaints of depression and female problems. He bécame
incrgasingiy “flirty”, and at the time of her last visit he kissed her 6n the lips after
physically grabbing her and pulling her towards him as she was léaving. During
the examination that same day and on more than one other occasion, he had
inquired about her sex life and told her that if she wasn’t getting ¢n011gh sex at
home she should give him a call. |

During at least three pelvic examinations, the licensee kept his fingers inside of
Patient I and seemed to be “playing around"’ like he was trying to get her aroused.
Typically, lﬁs nurse would enter the exam room, put the KY jelly on his gloved
hand and then leave the room during the sensitive exarﬁination. During the last
visit, he also performed é breast exam and commented that “little titties are
pretty” and “more than a mouthful is enough”. He also pinched her nipples
without explanation. The licensee stayed in the room while she dressed that day

and then followed her into the hallway where he kissed her on the mouth.

12



30. Southend Clinic also reported to the Board that another former patient of the -

31.

licensee had come forward to report that through the years the licensee had
touched her breasts inappropriately and made inapprépriate sexual comments
during office visits. Patient J was contacted by the Board investigator.' Patient J
stated that the licensee had made offensive comments during the last two to three
years that she had seen him at S.outhend Clinic. The licensee’s nurse was
frequenﬂy present when the licensee made inappropriate sexual remarks, and
would usually respond by laughing it off and leaving the room before a sensitive
examination. Patien£ J indicatg:d thét duriﬁg annual examinations, the licensee
alwéys reached under her shirt and bra When using the stethoscope. He touched
her breast inappropriately at these times and also touched them inappropriately
when examining them. He continually usedslang Words to describe her breasts.
On or about August 1,2008, the licensee was employed by the medical office of
NorsWorthy Associates in Beaver Dam, Kentucky. On August 6, 200_8,‘Patient K
filed a polige report with the Kentucky State Police 16 following her ekamination
on August 6, 2008, by the licensee at Norsworthy Associates. Patient K indicated
in her police report that the licensee placed the stethoscope in the palm of his
hand and moved his hand from her neckline down hér torso, putting his hand
under her bra and touching her nipples while listening to chest/heart sounds. On
her back he went both down and under the bra, and then up and under her bra
when he listened to her chest. Her autistic son was present with her infant
nephew in the examination room. He reported that he was busy taking care of the

18-month-old baby and was not watching the examination, but he later noticed
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that his mother was nervous and upset. She had to sit in the parking lot to calm
down.

32. The licensee denied engaging in any unprofessional or illegal conduct. He
specifically denied the conduct alléged by the complainants (patients and |
employees).

STIPULATED CONCLUSIONS OF LAW |

The parties stipulate the following Conclusions of Law, which vservé .as the legal
bases for this Agreed Order of Surrender:

1. The licensee’s medical license is subject to regulation and discipline by the
B‘oard.

2. ‘While the licensee denies engaging in any unprofessional or illegal conduct
generally, and specifically denies the conduct élleged by the patients, he agrees
that, based upon the fact issues raised by these individuals, sufficient grounds
exist to impose sanctions against his Kentucky medical license pursuant to KRS |

- 31 1.595(5)» and (9) as illustrated by KRS 311.597(4). Accordingly, there are legal
grounds for the parties to enter into this Agreed Order of Surrender.

3. Pursuant to KRS .3 11.591(6) and 201 KAR 9:082, the parties may fully and
finally resolve this pending grievance without an evidentiary hearing 5y entering
into an info.rmal resolution such as this Agreed Order of Surrender.

AGREED ORDER OF SURRENDER

Based upon the foregoing Stipulations of Fact and Stipulated Conclusions of Law,

and, based upon their mutual desire to fully and finally resolve this pending grievance
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Witﬁout an evidentiary hearing, the parties hereby ENTER INTO the foliowing
AGREED ORDER OF SURRENDER:
" The licensee shall SURRENDER his Kentuéky medical license;, in lieu of
revocation, with that surrender to become effective immediately upon the filing of
this Agreed Order of Surrehder, and con‘;inuing until further Orde; of the Panel.

1. Following the effective date of the surrender of his license, the licensee inay not
engage in any act which would constitute the “practice of meciicine‘” as that term is
defined by KRS 311.550(10) — the diagnosis, treatment, or coirection of any and
all human conditions, ailments, diseases, injuries,.or infirmities by any and all
means, methods, devices, or instrumentalities — until approved to do so by the

Panel.
2. The licensee SHALL pay the costs Qf the investigation iq the amount of $2,875.00
: Within twelve (12) ﬁonths from entry of this Agreed Order of Surrender.

3. 'fhe Panel will not consider a request by th’é licensee for approval to resume the
active practice of medicine for a minimum period of two years frém the date of
ﬁiing of the Emergency Order of Suspension on September 10, 2008. The
provisions of KRS 311.607 shall apply to any request for reinstatement filed by
the licensee. The burden shall be upon the licensee to satisfy the Panel that he is
presently of good moral character and is qualified both physically and mentally to
resume the practice of medicine, without undue risk or danger to his patients or the

public.
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4. The licensee understands and agrees that the Panel may require the licensee to
undergo evaluations and/or assessments, at the licensee’s expense, to assist the

~ Panel in considering any petition for reinstatement. -

5. If the Panel should grant the petition for reinstatement, its shall do so by issuing an " |
Order of Probation or Order of Indefinite Restriction, for a period of time to be
determined by the Panel with terms and conditions fixed by the Panel, based upon
the information available to the Panel at that time. As a condition of granting the

- petition for reinstatement, the Panel may require the licensee to enter into an
Agreed Order of Probation or Iﬁdeﬁnite Restriction, with appropriate terms and’
conditions.

6. The licensee expresslyva.grees that if he should violate any term or condition of the
Agreed Order of Surrender, the licensee’s practice Will consﬁtute an immediate
danger to the public health, safety, or welfare, as provided in KRS 311.592 and
13B.125. The parties further agree that if the Boardishould receive information
that he has violated any term or condition of this Agreed Order of Surrender, the
Pane] Chair is authorized by law to entér an Emergency Order of Suspension or
Restriction immediately upon a finding of probable cause that a violation has

- occurred, after an ex parte presentation of the relevant facts by the Board’s
General Counsel or Assistant General Counsel. If the Panel Chair should issue-
such an Emeygency Order, the parties agree and stipulate thét a violation of any
term or condition of this Order would render the licensee’s practicev an immediate
danger to the health, welfare and safety of patients and the general public, pur‘suantv

to KRS 311.592 and 13B.125; accordingly, the oniy relevant questidn for any
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emergency hearing conducted pursuant to KRS 13B.125 would be whether the
licensee violated a term or condition of this Agreed Order of Surrender.

7. ‘The licensee understands and agrees thatv any violation qf the terms of this Agreed
~ Order of Surrendér would provide a legal basis fof additional disciplinary actioﬁ,
‘including revocation, pur:;:uant to KRS 311.595(13) and may provide a legal basis

fbr criminal‘prosecution for practicing medicine without a license. .

SO AGREED on this_3 dayof g#ziL  ,2009.

‘ MICHAEL C. MESS, M.D.

%@Zf W\
SZOTT F. WHOKSETLER, ESQ.
‘ AMES BART LEONARDI, ESQ.

COUNSEL FOR THE LICENSEE

FOR THE LICENSEE:

FOR THE BOARD:

492534w4£47 CE G B
RANDEL C. GIBSON, D.0.
CHAIR, HEARING PANEL B

C Uer
C. LLOYD.VEST II

General Counsel .
Kentucky Board of Medical Licensure

310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
(502) 429-7150
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WAIVER OF RIGHTS

I, Michael C. Hess, M.D., am presently the Respondent in Kentucky Board of
Medical Licensure Case No. 1178. I understand that, under 201 KAR 9:082, I must waive
certain rights if I wish to resolve this matter by informal dispensation. Accordingly, I
WAIVE my right to raise any constitutional, statutory or common law objection(s) I may
have to the Hearing Panel rejecting the proposed informal dispensation or to the
curtailment of such a settlement by the Board’s General Counsel or Assistant General
Counsel. '

Furthermore, if the Hearing Panel accepts the proposed Agreed Order of
Surrender as submitted, ] WAIVE my right to demand an evidentiary hearing or to raise
additional constitutional or statutory objections in this matter. However, if the Hearing
Panel should reject the proposed Agreed Order of Surrender, I understand that further
proceedings will be conducted in accordance with KRS 311.530 et seq, and I will have
the right to raise any objections normally available in such proceedings.

Executed this_ $  day of 4 #/¢ , 2009.

TN /’-Z/}ld—ww)
MICHAEL C. HESS, M.D. /
Respondent

%«)Zf W

SZOTT B“WHONSETLER, ESQ.
AMES BART LEONARDI, ESQ.
COUNSEL FOR THE RESPONDENT

18




COMMONWEALTH OF KENTUCKY
BOARD OF MEDICAL LICENSURE ~~ FEB 25 2009
CASE NO. 1178

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216
AMENDED COMPLAINT
Comes now the Complainant Preston P. Nunnelley, M.D., Acting Chair of the

Kentucky Board of Medical Licensure’s Inquiry Panel A, and on behalf of the Panel

g

7

which met on Februafy 19, 2009, states for its Amended Complaint against the licensee,
Michael C. Hess, M.D., as follows: °

1. At all relevant times, Michael C. Hess, M.D., was licensed by the Board to
practice medicine in the Commonwealth of Kentucky. |

2. The licensee’s medical specialty is Family Medicine.

3. On February 19, 2008, the Board received a grievance, alleging that the licensee
had engaged in inappropriate sexual contact and sexual comments with a patient.
Patient A stated: “I have used Southend Med. Clinic for over ten years. I have
seen several of its doctors but my primary care giver was Dr. Hess. He has taken
care of all my medical needs including yearly gynochological [sic] exams. On
Thursday Jan 3, 08 I saw Dr. Hess because of pain in my right shoulder. Upon
examination, Dr. Hess proceeded to raise my shirt top along with my bra. He
touched my breast, put my bra down and examined my bursa at the collarbone. In
my opinion, the raising of fny shirt and bra was totally unnecessary as my pain
was near my collarbone. There have been other instances of inappropriate

behavior. Once during an annual exam he told me I had attractive breasts, on



another visit, he gave me a kiss on the cheek, on another visit he told me I had
beautiful eyes, on another visit he had the stethoscope on my chest with one of his
fingers on the tips of my nipple, on another visit he pinched my left breast (I was
clothed). I'have no idea why he did that. All of these incidents confused me to
say the least since I had built trusf in him. T'think he knew exactly what he was
‘doing and thought he could get away with it.”

. The grievant was subsequently interviewed by the Board investigator, and
reported that she had been informed by Jewish Hospital Hurhan Resources that
the licensee was no longer with the Southend Medical Clinic. The licenseé
separated from Thé Physician’s Group at Jewish Hospital & St. Mary’s
Healthcare, Inc. on January 31, 2008.

. 'Jennifer Elliott, counsel for Jewish Hospital, was interviewéd and stated that

the Southend Medical Clinic is operated by and Dr. Hess was employed by The
Physicién Group at Jewish Hospital & St. Mary’s Healthéare, Inc. This entity
purchased the clinic and signed an employment agreement with Dr. Hess and the
other physicians on November 23, 2005. Prior to that date, the group had
practiced at the same address for a number of years. An employment file on Dr.
Hess from his former employer was located. It included complaints by employees
and one patient for sexuai]y inappropriate behavior. All complaints preceded Dr.
Hess’ employment with The Physician Group at Jewish Hospital and St. Mary’s
HealthCare, Inc. The earliest complaint dated back to 2001. There were also
documented comments from current patients, which were made after Dr. Hess left

the practice.
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6. Patient B contacted the Southend office manager on October 21, 2004, in order to
tegister a complaint against the licensee. She stated that she saw Dr. Hess in the
office for bronchitis on October 20, 2004. As he listéned to her chest, he fondlpd
her breast and made inappropriate remarks about the size of her breasts. Patient B
stated that prior to his listening to her chest, when she asked him if she needed to
remove her outer shirt, Dr. Hess said “only if you are feeling frisky”. She said he
then raised her shirt, grabbed and lifted her breast and said “you really do have a
nice rack.” Patient B said she was so shocked by what had Happened that she
could not responsd to his action or comments. When interviewed by the Board
investigator, Patient B further indicated tHat the licensef—; had always asked her
about her sex life, purportedly as a legitimate medical concern, and that whenever
the licensee listened to her chest, he always reached the stethoscope up under her
shirt. A nurse chaperone was never present on these occasions. Patient B
indicated that days after she made her complaint, the licensee called her and asked
for her forgiveness.

7. Patient C indicated to the Board investigator that she had been treated by the
licensee for a number of years, but she had become uncomfor’tablé with the
licensee’s examinations in approximately 2007. She stated that during an
examination, the licensee had placed the stethoscope under her sweatshirt and
touched her breast above the bra. On her last examination, he had rubbed her
breast. He had previously rubbed her legs when she was wearing shorts, and told

her she had “nice boobs.”
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10.

Patient D stated that the licensee had sodomized and raped her, and that the
licensee had sexual relations with her multiple times in the examinipg room. The
licensee’s improper conduct began 6n December 28, 2006, when Patient D had an
appointment with the licensee. The nurse was not present for the breast
examination but did come into the examining room for the pap smear. After the
nurse left the room, the licensee commented that he liked what he saw of her
body, that she was pretty, and thét he would like to take her to a hotel room. The
licensee went on to say that her husband (also a patient of the licensee) did not
take care of hirhself, and that the licensee would be there to “pick up the pieces.”
Patient D had recently lost weight, and the licensee told her that many women
who lose weight have affairs and that if she was going to have an affair, she
should have it with him. The licensee continued this behavior at the January 18,
2007, appointment, making more comments about wanting to have sex with hef
and complaining that his wife did not understand him.

On February 1, 2007, Patient D saw the licensee for a check-up. She had an
afternoon flight scheduled that day for an out of town business trip. The licensee
told her that she was beautiful and that he was worried he would never see her
again. He locked the exam room door and told her she needed to be quiet, and
proceeded to engage in sexual intercourse with her.

At the appointment on February 17, 2007, the licensee entered the examining
room and locked the door. Patient D told the licensee that she needed to get
home, due to the snow and her husband being ill. The licensee sodomized her in

the examining room.



11. At the office visit of June 21, 2007, Patient D had told the licensee’s nurse that
she wanted to be in and out quickly that day, but the licensee nonetheless engaged
in sexual relations with her.

12. Patient D stated that she and the licensee engaged in sex in the examination room
at every visit beginning February 1, 2007, and ending at the last visit of December
31, 2007. A review of the records indicates that there were eleven office visits
with the licensee during this period. After the first sexual encounter, Patient D
never paid for any high blood pressure medication, since the’licensee always gave
her samples.

13. Patient D’s final appointment with the llicensee waS on December 31, 2007. He

- again engaged in sexual intercourse with her prior to her examination.
Afterwards, the licensee call in his nurse to observe the Pap smear.
14. Patient D also stated to the Boardbinvestigator that when using the stethoscope,
the licensee frequently went deep into her shirt and he would pull up her shirt in
the back t_o see her tattoo, claiming that it tufned him‘ on.

15. Patient E reported that she had gone to the licensee for primary care for fifteen
years and had, in the past, recommended him to others. Patient E also indicated to
the Board investigator that during her exams, the licensee had usually pulled up
her shirt to listen with the stethoscope, and on one occasion pulled up her bra. At
the time, she had thought it odd, but not inappropriate. However, at her office |
examination on November 14, 2007, the licensee treated her for what she had
thought was a lung infection. The licensee yanked her shirt up without warning in

order to use the stethoscope. After listening to her chest, he put her shirt back
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17.

down but then constantly brushed against her breasts during the examination. The
licensee told her that if she needed additional sex, she should call the licensee
because his wife had left him and he was not getting enough sex. He put his arm

around her twice during the office visit and pulled her very close towards him.

Patient E left in tears and decided never to return to the licensee for medical care.

Patient F reported to the Board investigator that she had seen the licensee three or
four times approximately four years ago. She stopped seeing the licensee because
he made her feel uncomfortable. At one visit, Patient F told the licensee that she
thought she might be going through menopause, to which the licensee responded
by questioning her about her husband, positions they used during sex, and many
other personal details that made her feel uncomfortable. At eaéh following visit,
the licensee continued the discussion of sex and offered recommendations on
sexual positions. Patient F also reported that the licensee would examine and feel
her breasts at every unchaperoned visit, even while she remained seated in a chair
opposite him.

The Board also interviewed employees of Southend Medical Clinic. Employee A
stated that on June 5, 2001, she had delivered charts to the licgnsee’s office.
When Employee A asked the licensee where she should place the charts, he
pointed to his lap. She placed the charts on his desk and left the room, but did
notify the Southend office manager of the incident. Employee A also notified the
office manager that the licensee had made comments to her regarding her body
and her clothing, all of which made her feel uncoﬁlfortable. After making such a

report, Employee A never experienced any further problems from the licensee.
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Employee A indicated that the license had treated her once or twice before the
reported incident.

Employee B at Southend notified the office manager on November 21, 2001, that
She had received flowers and a note from the licensee. She did not want to get
the licensee in trouble, however she felt uncomfortable with the unwanted

attention. She also stated that the previous week the licensee had come over to

- her department and touched her inappropriately, i.e., “he goosed me”. She said he

19.

later came back to the department apologized. When contacted by the Board
investigator, Employee B elaborated upon the licensee’s conduct, inciicating that
the licensee had walked up behind her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly
walked away without comment. He later came back and apologized to her. The
next week, she received flowers with an unsigned card that read, “surely a few
bites (or nibbles) wouldn’t hurt.” Employee B contacted the florist and learned it
was the licensee who had sent the flowers.

The Boafd investigator interviewed the Southend office manager. She had had
several conversations with the licensee regarding inappropriate behavior after
staff brought their concerns to her attention. The office manager further reported
that the licensee had a habit of rubbing up against staff, and she had discussed this
matter with him. She also indicated that the licensee would like to engage in
unprofessional conversations about patiénts he had examined, i.e., talking about
the female patients’ breasts. The office manager also indicated that Southend had

recommended that the licensee receive counseling.



20. In addition, in approximately November or December, 2005, the licensee entered
~ the drug closet where the office manager and two nurses were located. The
licensee then patted her on the buttock three or four times as he passed behind
her. The office manager reported this incident to two physicians who then
~ confronted the licensee about it, but the licensee denied that it had happened.

21. The licensee’s nurse was interviewed by the Board investigator. She did not
recall the events as narrated by Patient D. She was not aware that there were any
staff complaints concerning the licensee, that the office was watching the
licensee’s conduct, or that he had been ordered to counseling. She also believed
that she was present for every breast and pap exam. She stated she never
observed the licensee do anything inappropriate.

22. The licensee was interviewed by the Board investigator and denied the patients’
allegations. He stated that he would never tell a woman she had very attractive
breasts, as he would never use the term breasts. He indicated that he had a long
ten-plus year counseling relationship with Patient A, and over a period of time he
would make comments in an attitude of affirmation on her strong-points. He did
not recall kissing her cheek, noting that he probably patted her hand. Regarding
his use of a stethoscope, the licensee stated that he always placed the diaphragm
and bell on the skin and would reach above and below the heart. He claimed that
the stethoscope cannot be accurately used on top of the clothing. He stated his

| hand could have inadvertently rubbed across the breast and on occasion he may
even have had to lift the breast out of the way to listen. He indicated that he

always used a chaperone for a gynecological examination, and may or may not



23.

24.

use a chaperone for a breast exam. The licensee admitted that he had had several
conversations with the office manager about staff complaints, but denied that he
had ever patted the office manager on the buttocks.

On September 19, 2008, the Board received another grievance concerning the
licensee. This gn'evant, Patient G, alleged fhat the licensee had touched her
inappropriately during an examination at Southend Medical Clinic on October 6,
2005. Patient G reported that on that date, the licensee had “immediately acted
irritated” upon her telling him that her gynecologist had seéii her, and then the
licensee “went through this whole rant about how it was unnecessary” for her to
see a gynecologist. Patient G reported that the licensee then “took sexually
inappropriate actions” with her.

Upon being interviewed by the Board investigator, she elaborated that in the
month previous to her October 6, 2005, office visit with the licensee, she had seen
her gynecologist and received a prescription for Evista for the loss of bone mass
in her spine. She reported the diagnosis to the licensee and asked him for his
opinion on the medication. The licensee’s whole demeanor changed when she
mentioned having seen her gynecologist. He seemed angry and told her that
taking the Evista would make her breasts limp and droopy and they would have a
“teardrop look” like her grandmother’s. The licensee went on at length about the
cosmetic concerns the medication would cause her breasts. He then approached
her chair where she sat fully clothed. After examining her throat, ears and neck
he raised her shirt in the back and listened to her breathing. Without saying a

word, he stepped in front of her and raised her shirt and then lifted and pushed her



25.

bra up fully exposing her breast. The licensee then began to squeeze her breast.
She was startled, embarrassed and jerked back. The licensée commented that he
just wanted to see what her breast felt like. Patient G stated that she just wanted
to get out of the office. She called the office the following day and asked if they
ﬁad any female physicians on staff. When she learned they had none, she asked
for a referral to a female Family Practitioner and requested that her records be
forwarded. At her first visit with her female physician, she cried as she related
the details of the incident wi;ch the licensee. Patient G has warned her daughter
and nieces to never see the licensee. As a result of his actions, she has switched
all of her specialists to female physicians, whenever possible.

On September 24, 2008, the Board received a grievance from Patient H, alleging
that the licensee had touched her inappropriately and made inappropriate sexual
remarks during an examination at Southend Clinic in August, 2003. Patient H
was interviewed by the Board investigator and stated that several years prior to
the date of the incident, the.licensee became increasingly interested in her sexual
life and his signs of affection for her increased. He would constantly pat her leg
during an exam. Through the years, Patient H had lost a lot of weight. The
licensee would always notice and make comments about her weight loss and
inquire about her sexual life. During a typical examination he would lift her shirt
in the front and back to listen to her chest sounds. In 2002 the PAP smear felt
strange and not quite right, but she thought perhaps it was all in her mind. Later

that yeaf, she was at McNeeley Lake to watch her granddaughter run cross

10



26.

27.

country when the licensee approached her from behind, swirl'ed‘her around and
attempted to bear hug her while exclaiming, “I see you are back frqrn vacation”.
At the time of the PAP examination in 2003, he pulled both sides of the drape
open at thé same time and examined her breasts and pinched her nipples very
hard. When she commented that he had hurt her, he responded that it was
necessary to “watch for cancer.” After he finished the breast exam he began
questioning her about her sexual life with her husband. The liéensee made a
crude comment about what a ride, not falling off and being™*hooked on.” He then
called his nurse into the room. He performed a normal pelvic exam, took a
culture and handed the slide to his nurse. While the nurse’s back was turnéd
preparing the culture to be sent out, the liceﬁsee inserted his finger into Patient
H’s vagina and began mdving it in an improper way. At the same time he let his
thumb massage her and she knew this was not a proper exam and that he was
trying to get her sexually arbused. She immediately pulled away and sat up. He
quickly stated that everything looked fine and left the room.

He returned to the room before she barely had time to get dressed and offered to
give her his cell phone nu’mbe'r and take care of her if her husband could not take
care of her needs. She told him she loved her husband and whatever problems
they had would be worked out. As she started to leave, he stepped toward her and
tried to kiss her on the mouth, but she turned her head and he ended up kissing her

cheek. Patient H left the office and went to her car where she began crying. She

‘also called her husband and reported the incident to him. She never returned to

that office for medical care. She was unable to find a female Family Practitioner

11
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29.

but she has reported this incident to subsequent treating physicians and has
insisted that a nurse is always present during all of her examinations.

On October 8, 2008, the Board received a grievance from Patient I, alleging that
the licensee had touched her inappropriately and had made inappropriate sexual
remarks during office visits at Southend Clinic in 2003 and 2004 until she quit
seeing him as her primary care physician. Patient I was interviewed by the Board
investigator, and indicated that she had been a patient at Southend Medical Clinic
and started seeing the licensee in 1999. At first, everything was okay when she
visited the office with complaints of depression and female problems. He became
increasingly “flirty”, and at the time of her last visit he kissed her on the lips after
physically grabbing her and pulling her towards him as she was leaving. During
the examination that same day and on more than one other occasion, he had
inquired about her sex life and told her that if she wasn’t getting enough sex at
home she should give him a call.

During at least three pelvic examinations, the licensee kept his fingers inside of
Patient I and seemed to be “playing around” like he was trying to get her aroused.
Typically, his nurse would enter the exam room, put the KY jelly on his gloved
hand and then leave the room during the sensitive examination. During the ]ast
visit, he also performed a breast exam and commented that “little titties are
pretty” and “more than é mouthful is enough”. He also pinched her nipples
without éxplanation. The licensee stayed in the room while she dressed that day

and then followed her into the hallway where he kissed her on the mouth.

12



30. Southend Clinic also reported to the Board that another former patient of the

31,

licensee had come forward to report that through the years the licensee had
touched her breasts inappropriately and made inappropriate sexual comments
during office visits. Patient J was contacted by the Board investigator. Patient J

stated that the licensee had made offensive comments during the last two to three

“years that she had seen him at Southend Clinic. The licensee’s nurse was

frequently present when the licensee made inappropriate sexual remarks, and
would usually respond by laughing it off and leaving the réom before a sensitive
examination. Patient J indicated that during annual examinations, the licensee
always reached under her shirt and bra when using the stethoscope. He touched
her breast inappropriately at these times and also touched them inappropriately
when examining them. He continually used slang words to describe her breasts.
On or about August 1, 2008, the licensee was employed by the medical office of
Norsworthy Associates in Beaver Dam, Kentucky. On August 6, 2008, Patient K
filed a police report with the Kentucky State Police 16 following her examination
on August 6, 2008, by the licensee at Norsworthy Associates. Patient K indicated
in her police report that the licensee placed the stethoscope in the palm of his
hand and moved his hand from her neckline down her torso, putting his hand
under her bra and touching her nipples while listening to chest/heart sounds. On
her back he went both down and under the bra, and then up and under her bra
when he listened to her chest. Her autistic son was present with her infant
nephew in the examination romﬁ. He reported that he was busy taking care of the

18-month-old baby and was not watching the examination, but he later noticed

13



32.

33.

34,

that his mother was nervous and upset. She had to sit in the parking lot to calm
down.
By his conduct, the licensee has violated KRS 311.595(5) and (9) as illustrated by
KRS 31 1.597(4). Accordingly, legal grounds exist for disciplinary action against
his Kentucky medical license.
The licensee is directed to respond to the allegations in paragraphs 23-32
delineated in the Amended Complaint within thirty (30) days of service thereof
and is further given notice that: o

(a) His failure to respond may be taken as an admission of the charges;

(b) He may appear alone or with counsel, may cross-examine all
prosecution witnesses and offer evidence in his defense.

NOTICE IS HEREBY GIVEN that a hearing on this Amended Complaint is
scheduled for April 28, 29, 30 and May 1, 2009 at 9:00 a.m., Eastern Standard
Time, at the Kentucky Board of Medical Licensure, Hurstbourne Office Park, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222. Said hearing shall
be held pursuant to the Rules and Regulations of the Kentucky Board of Medical
Licensure and pursuant to KRS Chapter 13B. This hearing shall proceed as
scheduled and the hearing date shall only be modified by leave of the Hearing

Officer upon a showing of good cause. -
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WHEREFORE, Complainant prays that appropriate disciplinary action be taken

‘against the license to practice medicine held by Michael C. Hess, M.D,

This 95" day of F‘éa"a"""‘

\,

| STON P. NUNNELLEY, M.D.
5 ACTING CHARR, INQUIRY PANEL A

| CERTIFICATE OF SERVICE

I cerntify that the original of this Amended Complaint was delivered to Mr, C.
William Schmidt, Executive Dircetor, Kentucky Board of Medical Licensgure, 310
Whitlington Parkway, Suite 1B, Louisville, Kentucky 40222; a copy was mailed to
Thomas J. Hellmann, Esq,, Hearing Officer, 810 Bickman Hill Road, Frankfort,
Kentucky 40601; and a copy was mailed via certified mail return-recedpt requested ro
Michael C. Hess, M.D., 1654 Victory Court, Prospect, Kentucky 40059 and to Scort P.
Whonsetler, Esq., Whonsetler & Johnson PLLC, 6011 Brownsboro Park Blvd, Suite E.
Louisville, Kentucky 40207 on this 25" day of _ Februap s . 2000,

! | KAREN QUINN ~—

Assistant General Counse]

Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B

» Louisville, Kentmacky 40222

| 502/429~7150
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. : ST - FILED oF RECORD
| . COMMONWEALTH OF KENTUCKY o » _
‘ ' BOARD OF MEDICALLICENSURE . .OCT 10 2008
AGENCY CASE NO. 1178-E S o .
L . ' . KBM.L

" INRE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
'KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND FINAL ORDER

This action was instituted as the administrative appeal of Michael C. HeSs, M.D.,,
from the Emergency Order of Suspension issued by the Kentucky‘ Board of Medical
Licensufe on Séptember 10, 2008, against his license to practice medicihe. In that order
' the Board charged that there was probable cause to believe thaf Hesg had violated the
BOard’é statutes governing the practice of medicine and that his medical practice
constituted an immediate danger to the health, safety, and welfare of his paﬁénts. Based
upon those allegations the Board suspended Hess's medical license énd prqhibited him
from perfdrming any act that constituted the practice of medicine.

Hess filed a response'denying the Board’s a]légaﬁons and requesting pursuant to
KRS 13B.125 an administrative hearing to réview the emergency order. On OctoBér 2,
2008, the heéﬁng officer conducted the administrative hearing. Hon. Karen Quinn
| represented the Kentucky Board of Medical Licensure, and Hon. David A. Lambertus
represented Dr. Hess.

After considering the evidence adfnitted at the hearing and arguments of

counsel, the hearing officer finds that there is substantial evidence in the record to



support the céndusion thai; Dr. Hess eng:;iged in conduct that ﬁolatéd the B;afd’s -
statutes and that the c;)ﬁdﬁét is an hnmédiéte déngefto‘ the public healt}‘i,b safety, ’01“
welfare. The sanction imposéd by the Board to rectify the Mediate dangef,‘. however,
is oveﬂy broad and exténds beyond what is necessary fo i}rotect the public health,
safety and welfare péndiﬁg a hearing on the underlying charges contained in the
Complaint. Therefore, the hearing officer limits the scope of the emergency order of
suspension but otherwise affirms thé Board’-s order. In support of that decision, the
hearing officer submits the following findings of fact, conclusions of law; and Final
Order:
FINDINGS OF FACT

1. OnSeptember 10, 2008, the Board filed the Complaint charging Hess with
misconduct in violation of the Board's statutes. Exhibit 1C. |

2. On that same day, the Board’ filed the Emergency Order of Suspension against
Hess based upon the same misconduct alleged in the Complaint. Exhibit 1D.

3. Inthe Emergency Order of Suspension the Board charged that Hess had

inappropriate sexual contact with and made inappropriate sexual comments to six

female patients and that he engaged in similar misconduct with three female employees |

of Southend Medical Clinic, where he was employed. Exhibit 1D, pages 2.9,
4. Based upon those allegations, the Board concluded that Hess violated KRS
1311.595(5) by having sexual contact with patients and that by his comments and sexual

contact with the females he engaged in dishonorable, unethiéal, or unprofessional



| conductin vioiatién of KRS 311.505(9), as lustrated by KRS 311’._597(4)’. Exhibit 1D,
page 10. | | | | | :
H 5. The'Boa‘rd‘also concluded that théré was probable cause to believe that
Hess’s medical practice constituted a danger to the health, welfare and safety of his
patients or the general public. Exhibit 1D, page le.

6. Therefore, the Board’s issued the emergency ordér suspending Hess’s license
and prohibiting him “from perfornﬁng any act which constitutes the ‘practice of |
medicine,” as that term is defined by KRS 311.550(10) . . . until the résolution of the
Complaint setting forth the allegations discussed in this pleading or until éuch further
: Order of the Board.” Exhibit 1D, page 11.

7. Hess denied the allegations, and this action was instituted as his
adnﬁnistrative éppeal of the emergency order. |

8. Hess did not personally appear or testify at the hearing, but his counsel
argued that the allegations against Hess do not constitute an immediate danger to fhe
public health, safety, or Welfare and that the suspension of his license is not the |
appropriate remedy for the alleged misconduct.

9. - The Board called as its witnesses two of the complaining patients listed in
the emergency order, Patients A and B. No other witnesses testified at the hearing.

10. Hess had been the primary care physician for Patient A since 1995.

11. Originally, she had been very satisfied with the care that Hess provided to

her and her husband, who also was a patient of Hess.



12. .Hesé had ordered tﬁe tests that ‘uncovéred her husbénd’é éeriqué heart =
céndi_ﬁon, and conseqﬁe_ntly, she thought Héss ;’hﬁn'g the moon.”

13. That sentiment began to chaﬁge as a result of hls conduct dunng several
examinations he pérformed on Patient A.

14. The first incident of misconduct occurred ldﬁring aroutine brevast exam of
Patient A. During the exam, Hess commented that Paﬁent A’s breasts were still
attractive for a woman her age. Patient A thought the comment was unusual, but she
 didn’t think much more about it.

15. During a later appointment for her yearly medical exam, Hess was leaving
the room upon completing the examinatldn, but he stopped, turned, approached Patient
A, and kissed her on the cheek. Heﬂ’leI.l left the room without comment.

16. Patient A thought Hess’é actions were odd, but she did not conclude at that
time that his conduct was intentionally inappropriate.

17. Sometime later, she had an appointment to be checked by Hess as a result of
a chest cold. As part of the examination, Hess listened to her chest with a stéthoscop'e,
but while holding the stethoscope, he maneuvered his hand inside her bra and rested
one of his fingers on the nipple of a breast.

18. When she felt him touching her breast, Patient A thought to herself, “get off
" of me,” but neither she nor Hess said anything about his conduct. His ﬁnger seemed to

remain on her nipple for an “eternity,” and she was confused by his conduct.



19; The next iﬁcideht 0ccurfed during an exéminéﬁon-as she saf in a chair
- opposite Héss. As théy talked, he reached évér and .pinChedvor tweéked‘hef breast.

20. She wasso shockéd by his actions that éhe did nét-séy ényfhing, and neither
did he. Hess ju'stblaughed as if his conducf were a joke. |

21. Onalater ViSit,' i’atient A was éoncemed that she was developing an eye
condition. Hess sat on a stool opposite her and moved his face 'véry close to hef own
while examining the eye. He .then stated, “You have the most beautiful eyes.” |

22. Her immediate thought was that “he was going to jump me, “ and his
comment scared her.

23. | Hess, howevér,. continued with the exam and made no further comments to
her.

24. Patient A began to realize that thefe was a pattern to Hess's conduct, and she
thought that he had some kind of problem.

25. On hef last appointment with Hess in January 2008, Patient A was
experiencing a pain in her collarbone that went to her shoulder. Although Patient A
thought he could easily examine the shoulder without removing her top, Hess started
the exam by lifting both her top and bra to her neck.

26. During the exam, he brushed against her breasts, »and Patient A believed that
“he knew exactly what he was doing.”

27. Patient A realized that Hess was eﬁgaged in a pattern of conduct “to see

‘what he could get away with,” and although she initially believed that he was very



af:tenﬁve to hér needs and was a caring person,i‘»by the laét visit shé felf betrayed and
used ana.that he had a problem.
. .28. Thﬁs, after that lasf incident, Patient A did nvot réﬁu’n to éee Hess.

2.9.’ Hess’s misconduct toWard Patiént A occurred over a twelve year'perio‘d, and
there was not a nurse or chaperon in tile examination room during any of the incidents.

30. PatientB is a retired school bus driver for ]efférson County Séhools, and
Hess had been her primary care thsician since 2000.

31. Like Patient A, Patient B originally had a posiﬁve opinion of Hess and
believed him to be a caring physician.

32. In October 2004 Patient B saw Hess for bronchitis. She asked whether she
shoﬁld remove her shirt so that he could examine her chest, and he reéponded, “Only if |
you feel frisky.” | |

33 During the examination, Hess cuppéd his hand beneath her breast and
commentea that she had a “nice rack” and that she shouldn’t have any troﬁble with her
sex life. |

34. Patient B was so upset by Hess’s conduct that she called her sister when she
returned home from the appointment, and she called the office manager the next day to
complain about his conduct. |

35. Later, Hess called Patient B to ask for her forgiveness for his actions, and he
explained that he had been under a lot of stress but that was no excuse for his conduct.

' He promised that if she returned as his patient, it would never happen again.



'36.. Because Patient B was also taking her elderly mother for medical care from ‘_ -

* Hess, she decided to remain his pati_ent; .

37. Durihg the last examination of Patient B, Hess needed to listen to her lungs,

but without warning, he grabbed the front of her shlrt and ]erked it up.
'38. She responded by grabbmg the shirt herself and pullmg it doWn while
stating, “Excuse me!” Hess didn’t say anything in response. .
'39. That incident embarrassed Patient B and made her rethink whether she
should remain as his-paﬁent."
40. The Emergency Order of Suspenszon alleged that Hess engaged in similar -

mlsconduct toward Patients C, E and F.

41. Inaddition, the emergency order alleged that Hess asked Patient E to caﬂv

him “if she needed additional sex” and that he questioned Patient F about her sex life

and “offered recommendations on sexual positions.” Exhibit 1D, pages 6-7.

42. The Board further alleged that Hess sodomized and raped Patient D and that

he had sexual intercourse with her in the examination room on eleven office visits
between February 1, 2007, and December 31, 2007. Exhibit 1D, pages 4-5.
~ 43. Several female members of the staff at the Southend Medical Clinic also
alleged that Hess made inappropriate sexual comments to them and that he touched
them in a sexual 'and inappropriate manner.
44. On one occasion when Employee A entered Hess's office and asked where

she should place several medical charts, he pointed to his lap. On other occasions, he



» _ made comments to [Employee A] regardmg her body and her clotlung, all of wlnch
.made her feel uncomfortable » Exhibit 1D, page’ 7; Exhibit 1A, attached exhibit 2.

45.- One day, Hess came over to the department Where Employee B worked and
. grabbed her buttock with one hand and then quickly walked away without comment.
He later returned to the department and apologized, but the next week he sent her
flowers with a card that read, “Surely a fewvbites (or nibbles) wouldn’t hurt.” Employee
B “felt uncomfortable with the unwanted attention.” Exhibit 1D, page 7-8; Exhibit 1A, |
attached exhibit 3. |

46. In spite of the fact that the office manager had several conversatlons with
Hess about his inappropriate behavior, in November or December 2005 Hess entered k
the drug closet where the officer manager and two nurses were working, and he
“patted [the office manager] on the buttock three or four timeé as he passed behind
her.” Exhibit 1D, page 8.

47. When interviewed by the Board inveetigator about the allegations and in hls
written response to the allegations of Patient A, ‘Hess denied any intentional
| misconduct or inappropriate comments to patients or staff. Exhibit 1D, page 9; Exhibit
1A, attached exhibit 8. | |

48. There were no allegations of misconduct by Hess toward male patients or
staff. In addition, there were no allegations that the care and treatment he proyided to
patients that was unrelated to the allegations of sexual misconduct departed from or

failed to conform to the standards of acceptable and prevailing medical practice or



o feprésehtéd an immiediate dangef to thé health, ’safet‘y, or welfare of "patients of the »
L - public. : | |
» CONC’LUS}I(‘)NS OFLAW

1. The administrati\vfevhearing was held pursuant to the pfévisions of KRS |
13B.125 and KRS 311592 . | “ |

2. | Pursuant to KRS 13B.090(7), the Eurden of proof was on thé Kentucky Board
of Medical Licensure. | |

3. Under KRS 13B.125(3), “the emergency order shall be affirmed if there is
substantial evidence of a violation of law which constitutes an immediate danger to the
~public health, safety, or welfare.” |

4. Inan appeal from an emergency order of sﬂspension_, “the findings of fact in
the emergency order shall constitute a rebuttable presumption of substantial evidence
- of a violation of law that‘ constitutes immediate danger to the health, welfare, or safety
of patients or the general public.” fKRS:311.592(2). |

5. "Substantial evideﬁce" is defined as "evidence of substance and relevant
consequence, having the fitness to induce conviction in the minds of reasonable men.™
Kentucky State Racing Commission v. Fuller, Ky., 481 S.W.2d 298, 308 (1972), quoting‘
O’'Nan v. Ecklar Moore Express, Iné., Ky., 339 S.W.2d 466 (1960).

6. Further, "[t]he test of substantiality of evidence is whether when taken alone
or in the light of all the evidence it has sufficient probative value to induce conviction in

the minds of reasonable men."kFull‘er, 481 S.W.2d at 308. Stated another way, substantial



g evidénéé vis‘"e'vider»xcé that a reasonable rmnd wouldé’cce?’é as adequate to supporta
' c;onclusicbm." Black’s Law Dictfoﬁdry, 7% ed., p. 580. )
| 7 ' In addition, "if theré is substantial evidence 1n thé record to sﬁpport an |
| agency's ﬁndings,' the findings will be upheld, even though there may be cénﬂicﬁﬁg
evidénce in the record.” Kentitcky Commission on Humdn Rights v. Prasgzr, Ky., 625 S.W.ZdV.
852, 856 (1981). |

8 A physician is subject to discipline if ‘the Board finds that he has “had sexual
~ contact as defined in KRS 510.(’)10(7) with a patient While the patient was under the cére |
of fhe physician.” KRS 311.595(5). |

9. "Sexual contact” is defined in KRS 510.010(7) as “any touching of the sexal
- or other intimate parts of a pérson done for the purpose of gratifying the sexual desire
of either party.” | o

10. There is substantial evidence in the record to support the conclusion that
Hess had sexual contact with his patients in violation of KRS 311.595(5). -

11. Under KRS 311.595(9), a physician is subject to discipline if he has " engaged
in dishonorabie, unethical, or unprofessional conduct of a character likely to deceivé,
defraud, or harm the‘public or any member thereof.”

12. Under KRS 311.597(4), “dishonorable, unethical, or unprofessional conduct”
is defined as including;: :
- Conduct which is calculated or has the effect of bringing the
medical profession into disrepute, including but not limited to

any departure from, or failure to conform to the standards of
acceptable and prevailing medical practice within the

10



Commonwealth of Kentucky, and any departure from, or failure
~ to conform to the principles of medical ethics of the American
- Medical Association or the code of ethics of the Amerlcan
| Osteopathlc Assoaatlon ., .
13. Under the American Medjcal Assoaatmn s Code of Medlcal Ethics, Sectlon
- 8.14, Sexual Misconduct in the Pract1ce of Med1c1ne, ‘sexual contact that occurs

concurrently with the patient-physician relationship constitutes sexual misconduct.” |

~ 14. There is substantial evidence in the record to support the condlusion that

Hess violated KRS 311.595(9), as illustrated by KRS’311.597(4) by having sexual contact B

;' with patients and office staff and that he engaged in sexual misconduct in violation of
the AMA Code of Medical Ethics. |

15, Under the American Medical Association’s Code of Medlcal Ethics, Section
3.08, Sexual Harassment and Explortatlon between Medical Superwsors and Trainees,
2 eexual harasement may be defined es sexual advances, requests for sexual favors, and
other verbal or physieal conduct of a serdal nature when (1) such conduct interferes
with an individual’s work or aeademjc iaerformance or creates an intimidating, hestile,
or offensive work or academic envtronment v

16. There is substantial evidence in the record that Hess engaged in sexual

harassment of his patients and office staff by his comments and conduct toward them.
He made sexual advances toward patients and office staff by touching them in a
| sexuaﬂy inappropriate manner and by making sexually inappropriate comments to

them. In addition, there is substantial evidence in the record that his actions interfered

11




: W1th hjs‘ care énd "t'reatn.lerit of his paﬁenté and crgétéd a hostil‘e,‘ inﬁmidaﬁr{g,ba»nd
offehsive Work enVifoﬁment for the staff. o | | |

| 17. Consequently, tzhere’is substantial evidence inl the record to éﬁppor’t the
conclusioﬁ thétv Héss viol»atevcri KRS 311.595(9), FC;‘IS illustrated by KRS 311.597 (4), due to
his sexual harassment of his patients and office staff. |

18. There is substantial evideﬁce in the recbrd that the violations of law set forth

- inthe Emergency Order of Suspenszon constitute an 1mmed1ate danger to the health,

safety, and welfare of Hess's patients, co-workers, and the general public. Hess is
accused of having sexual intercourse Wlth one patient, and his sexual contact and
comments to other patients interfered with and distracted from the thsician / patient
relationship and caused patients to terminate Hess as their physician.rln éddition, his
sexual comments and conduc“cktowbard the office staff interfered with the performance of
their work as shown by the complaints filed with the office manager, and his conduct
could have distracted them from providing the necessary attention to their work and
care for the patients.

19. Pursuant to KRS 311.592(1), the Board’s inquiry panel “may issue an
emergency order, in .accordance with KRS 13B.125, suspending, lirniﬁng, or restricting
the physician’s license.”

20. Under KRS 13B.125(2), the Board “may issué an emergency order to Stpp,

prevent; or avoid an immediate danger to the public health, safety, or welfare.”

12



| | 21; The auﬂierity of any state agency, heWeVer, is limited by Sectien'Z of the - "
Kenmci{y Coﬁsﬁtutioh which prevents the ex‘erc'ise of ”,arbitfafy powe; over ’d‘le Iilve:e; |
liberi.;y; or.property” of iﬁelividuals. In ec_cordahce with ‘Secﬁon‘ 2,“no board or ofﬁcler
: ‘ve’sted with governmental'authori_ty may exercise it arbitrarily.”. Ky. Milk Mktg.' and
Antimonopoly Comm'n v. Kroger Co., 691 5.W.2d 893, 899 (Ky. 1985).

22. Therefore, cdnsidering the provisiensvof KRS 13B.125(2) in conjunction with
Section 2 of the Kentucky Constitution, the Board’s emergency order may not be any
broader in scope than is necessary to prevent or avoid the immediate danger to the
public health, safety, or welfare as identified in the Emergency Order of Suspension. In this
action all of the allegations of misconduct involve Hess’s conduct toward women in his
practiee of medicine. Therefore, the immediéte danger is prevented or avoided if Hess
is prohibited from performing any act that constitutes the ”practiee of medicine,” as that
term is deﬁned by KRS 311.550(10), and that involves female patients and if he is
prohibited ‘fr(.)m having any contact or communication with female patients, suppert
staff, health céfe providers, health care representatives, or any other females while he is
engaged in the practice of medicine.

FINAL ORDER

Based upon the foregoing findings of fact and conclusions of law, the hearing
officer affirms the Emergency Order of Suspension dated September 10, 2008, except to the
scope of the suspension of Hess’s medical practice. Pending ﬂ1e resolution of the

. Complaint, Hess is prehibited from performing any act that constitutes the “practice of

13




| medlcme," as,that term is defined byKRS ‘3.11.550(10), that involv’esl female patiénté,
- and he is prétdbitéd from having any ébutaut or communication w:ttttfemale vpatié'nts, |
‘suptﬁort staff, heulth care providers, health care representétivéé, or any o&er fétnaleé
wl'ule heis engagetl in the practice of meth'cine.
| NOTICE OF APPEAL RIGHTS ,
Pursuant tu KRS 13B.125(4), this fmal order may be appealed pursuaut to KRS
‘13B..140('1). That subsection of the statute statés:

All final orders of an agency shall be subject to judicial review in
accordance with the provisions of this chapter. A party shall
institute an appeal by filing a petition in the Circuit Court of
venue, as provided in the agency’s enabling statutes, within 30
days after the final order of the agency is mailed or delivered by
personal service. If venue for appeal is not stated in the enabling
statutes, a party may appeal to Franklin Circuit Court or the
Circuit Court of the county in which the appealing party resides
or operates a place of business. Copies of the petition shall be
served by the petitioner upon the agency and all parties of record.
The petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement of the
grounds on which the review is requested. The petition shall be
accompanied by a copy of the Final Order.

Pursuant to KRS 23A.010(4), “such review [by the Circuit Court] shall not
constitute an appeal but an original action.” Some courts have interpreted this

language to mean that a summons also be served upon filing an appeal in circuit court.
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| so ORDERED thls | 9) B day of October, 2008.

e

THOMAS J. HELLMANN
HEARING OFFICER =
© 810 HICKMAN HILL RD.
FRANKFORT, KY 40601
(502) 330-7338 -
‘the]]mann@mac.‘com ;
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CERTIFICATE OF SERVICE -

1 hereby certlfy that the orlgmal of this FINAL ORDER was malled this C[
day of October, 2008, by ﬁrst-class mail, postage prepald to: -

JILL LUN
KY BOARD OF MEDICAL LICENSURE
- HURSTBOURNE OFFICE PARK STE 1B
310 WHITTINGTON PKWY
LOUISVILLE KY 40222

~for filing; and based upon the Board’s waiver of receipt by cerhfled maﬂ a true copy
was sent by first-class mail, postage prepaid, to:

KAREN QUINN

ASSISTANT GENERAL COUNSEL

KY BOARD OF MEDICAL LICENSURE .
HURSTBOURNE OFFICE PARK STE 1B
310 WHITTINGTON PKWY
LOUISVILLE KY 40222

, and a true copy was sent by certified mail, return receipt requested to:

DAVID A LAMBERTUS
ATTORNEY AT LAW
600 WEST MAIN ST SUITE 300
LOUISVILLE KY 40202

Tk A

THOMAS J. HELLMANN

1178Efc
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| FILED OF RECORD
COMMONWEALTH OF KENTUCKY | o
BOARD OF MEDICAL LICENSURE SEP 19 2008
CASE NO. 1178" L
' K'B-MJ:-

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216

EMERGENCY ORDER OF SUSPENSION

The Kentucky Board of Medical Licensure (hereafter “the Board”), acting byv and
through its Inquiry Panol A, considered this matter at its August 21, 2008 meeting. At
that meeting, Ianiry Panel A considered & memorandum prepared by Berry Prater,
Modicai Investigator dated July 25, 2008; a grievance dated Febroar‘y 13, 2008; staff
incident reports dated June 6, 2001, November 21, 2001, and January 20, 2004 ; a potient
report of incident dated October 21, 2004; licensee’s cell notation of his number as given
to a patient; a referrél to counseling datéd November 24, 2004; and a respoose provided
by licensee’s legal representative.

Having conéidered all of tﬁis information and being sufficiently advised, Inquiry
Panel A ENTERS the following EMERGENCY ORDER OF SUSPENSION, in
accordance with KRS 311.592(1) and 13B.125(1):

FINDINGS OF FACT

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel A concludes there is probable cause to make the following Findings of
Fact, which support its Emergency Order of Suspension:

1. Atall relevant times, Michael C. Hess, M.D., was licensed by the Board to
practice medicine in the Commonwealth of Kentucky.

2. The licensee’s medical specialty is Farrﬁly Medicine. |



. 3. On February 19; 2068, the Board received‘é grievance, alleging that the 1iciensee
had engaged m inappropriate sexual éohtéct and sexual comments with a patient.
Patient A stated: “I have used Southevnd Med. Clinic for ovér ten years. I have
seen‘ several of its doctors but my primary care giver was Dr. Hess. He has taken
care of all my medical needs including yearly gynochological [sic] exams. On
Thursday Jan 3, 08 I saw Dr. Hess because of bain in my right shoulder. Upon
examinétio’n, Dr. Hess proceeded to raise my shirt top aloﬁg with my bra. He
touched my breast, put my bra down and examined my bursa at the collarbone. In
my opinion, the raising éf my shirt and bra was totélly ﬁnnecessary as my pain
was near my collarbone. There have been other instances of inappropriate
behavior. Once during an annual exam he told me I had attractive breasts, on
another visit, he gave me a'kiss on the cheek, on another visit he told me I had
beautiful eyes, on another visit he had the stethoscope on my chest with one ‘of his
fingers on the tips of my nipple, on another visit he.pinched Iﬁy left breast (I was
clothed). Ihave no idea why he did that. All of these incidents confused me to
say the least since I had built trust in him. I think he knew exactly what he was

| doing and thought he could get away with it.”

4. The grievant was subsequently interviewed by the Board investigator, and
reported that she had been informed by Jewish Hospital Human Resources that
the licensee was no longer with the Southend Medical Clinic. The licensee
separated from The Physician’s Group at Jewish Hospital & St. Mary’s
Healthcare, Inc. on January 31, 2008.

5. 'J ennifer Elliott, counsel for Jewish Hospital, was interviewed and stated that



the Soﬁthend Medicél Clinic is operated by ‘and D-r. Hess was employed by The
’Physician Gro;ip at Jewish Hospital & St. Mary’s HealthCare, Inc. :’Fhis ‘entity

; i;)urchased the clinic and sigﬁed an employment agreefnent with Dr. Hess and the
other physicians on November 23, 2005. Prior to that date, the group had
practiced at the same address for a number of years. An employment file on Dr.
Hess from his former employer was located. I£ included comflaints by employees
and one patient for sexually inappropriate behavior. All complaints preceded Df.
Hess’ employment with The Physician Group at Jewish Hospital and St. Mary’s
HealthCare, Inc. The earliest complaint dated back to 2001. There were also
documented comments from current patients, which were made after Dr. Hess left
the practice.

. Patient B contacted the Southend office manager on Qctober 21, 2004, in order to
register a complaint against the licensee. She stated that she saw Dr. Hess in the
office for bronchitis on October 20, 2004. As he listened to hef chest, he fondled
her breast and made inappropriate remarks about the size of her breasts. Patient B
stated that prior to his listening to her chest, when she asked him if she needed to
remove her outer shirt, Dr. Hess said “only if you are feeling frisky”. She said he
- then raised her shirt, grabbed and lifted her breast and said ;‘you really do have a
nice rack.” Patient B said she was so shocked by what had happened that she
could not response to his action or comments. When interviewed by the Board

} investi gatdr, Patient B further indicated that the licensee had always asked her
about her sex life, purportedly as a legitimate medical concern, and that whenever

the licensee listened to her chest, he always reached the stethoscope up under her



"sﬁirt. A nufse chaperone was never present on these occasions. Patient B | :
indicated that days after she made her complaint, the licensee called her and‘ asked
for her forgiveness. |

. Patient C indicated to the Board investigator that she had been treated by the

. license for a number of years, but she had become uncomfortable with the

licensee’s examinations in approximately 2007.' She stated that during an

examination, the licensee had placed the stefhoscope under her sweatshirt and
touched her breast above the bra. On her last examination, he had rubbed her
breast. He had previously rubbed her legs when she was weafing shorts, and told
her she had “nice boobs.”

. Patient D stated that the licensee had sodomized and raped her, and that the

licensee had sexual relations with her multiple times’ in the examining room. The

licensee’s improper conduct began on December 28, 2006, when Patient D had an
appointment with the licensee. The nurse was not present for the breast
examination but did come into the examining room for the pap smear. After the
nurse left the room, the licensee commented that he liked what he saw of her
body, that she was pretty, and that he would like to take her to a hotel room. The
licensee went on to say that her husband (also a patient of the licensee) did not
take care of himself, and that the licensee wbuld be there to “pick up the pieces.”

Patient D had recently lost \,Nei ght, and the licensee told her that many women |

who lose weight have affairs and that if she was going to have an affair, she

should have it with him. The licensee continued this behavior at the January 18,



10.

11

12.

13.

2007, aﬁpointment, making more comrhents about wanting to have sex with her |
and complaining that his wife did not understand him.

On February 1, 2007, Patient D saw the licensee for a.check—up. She had an
afternoon flight scheduled that day for an out of town business tﬁp. The licensee
told her that she was beautiful and that he was worried he would never see her
again. He locked the exam room door and told her she need to be quiet, and .
proceeded to engage in sexual intercourse with her.

At the appointment on February 17, 2007, the licensee entered the eXamining
room and locked the door. Patient D told the licensee that she needed to get
home, due to the snow and her husband being ill. The licensee sodomized her in
the examining room.

At the office visit of June 21, 2007, Patient D had told the licensee’s nurse that
she wanted to be in and out quickly that day, but the licensee nonetheless engaged
in sexual relations with her.

Patieﬁt D stated that she and the licensee engaged in sex in the examination room
at every visit beginning February 1, 2007, and ending at the last visit of December
31, 2007. A review of the records indicates that there were eleven office visits
with the liceﬁsee during this period. After the first sexual encounter, Patient D
never paid for any high blood pressure medication, since the liéénsee always gave
her samples.

Patient D’s final appointment with the licensee was on December 31, 2007. He
again engaged in sexual intercourse with her prior to her examination.

Afterwards, the licensee call in his nurse to observe the Pap smear.



14. Paﬁent D allso stated to the Board inveétigator thét when using the stethoscope,
the licenSée frequently went deep into hér shirt and he Would pull up her shift in
the back to sée her tattoo, élaimihg that it turned him én. v

15. Patient E reported that she had gone to the licensee for primary care for fifteen
yeafs and had, invtrhe past, recommended him to others. Patient E also indicated to
the Board investigator that during her exams, the licensee had usually pulled up
her shirt to listen with the stethoscope, and on one occasion pulled up her bra. At
the time, she had though‘f it odd, but not inappropriate. However, at her office
examination on November 14, 2007, the licensee treated her for what she had
thought was a lung infection. The licensee yanked her shirt up without warning in
ordér to use the stethoscope. After listening to her chest, he put her shirt back
down but then constantly brushed against her breasts during the examination. The
iicensee told her that if she needed additional sex, she should call the licensee
because his wife had left him and he was not getting enough sex. He put his arm
around her twice during the office visit and pulled her very close towards him.
Patient E left in tears and decicied never to return to the licensee for medical care.

16. Patient F reported to the Board investigator that she had seen the licensee three or
four timeé approxifnately four years ago. She stopped seeing the licensee because
he made her feel uncomfortable. At one visit, Patient F told the licensee that she
thought she might be going through menopause, to which the licensee responded
by quéstioning her about her husband, positions they used during sex, and many
other personal details that made her feel uncomfortable. At each following visit,

the licensee continued the discussion of sex and offered recommendations on



sexual positions. Patient F also reported that the license would examine and feel

her breasts at every unchaperoned visit, even while she remained seated in a chair

17.

18.

opposite him.

The Board also interviewed employeeé of Southend Medical Clinic. Employee A
stated that on J une 5, 2001, she had delivered charts to the licené.ee’s office.
‘When Employee A asked the licensee where slle ehould place the charts, he
peinted to his lap. She placed the charts on his desk and left the room, but did
notify the Southend office manager of the incident. Employee A also notified the
office manager that the licensee had made comments to her regarding her body
andlher clothing, all of which made her feel uncomfortable. After making such a
report, Employee A never experienced any further proble'ms‘ fromv the licensee.
Employee A indicated that the license had treated her once or twice before the
reported incident.

Employee B at Southend notified the office manager on November 21, 2001, that

She had received flowers and a note from the licensee. She did not want to get
the licensee in trouble, however she felt uncomfortable with the unwanted
atten}tion.} She also stated that the previous week the licensee had come over to
her department and touched her inappropriately, i.e., “he goosed me”. She said he

later came back to the department apologlzed. When contacted by the Board

investigator, Employee B elaborated upon the licensee’s conduct, indicating that

the licensee had walked up behind her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly

walked away without comment. He later came back and apologized to her. The



19.

next week, she received flowers with an unéigned card that read, “surely a few
bites (or nibbles) wouldn’t hurt.” Employee B contacted the florist and learned it
was thé licensee who had sent the flowers.

The Board investigator interviewed'.the Southend office manager. She had had

- several conversations with the licensee regarding inappropriate behavior after

20.

21.

‘staff brought their concerns to her attention. The office manager further reported

that the licensee had a habit of rubbing up against staff, and she had discussed this
matter with him. She also indicated that the licensee would like to engage in

unprofessional conversations about patients he had examined, i.e., talking about

-the female patients’ breasts. The office manager also indicated that Southend had

recommended that the licensee receive counseling.

In addition, in approximately November or Décember, 2005, the licensee entered
the drug closet wheré the office manager and two nurses were located. The
licensee then pattéd her on the buttock three or four times as he passéd behind
her. The office manager reported this incide;nt to two physicians who then
confronted the licensee about it, but the licensee denied that it had happened.

The licensee’s nurse was interviewed by the Board investigator. She did not "

recall the events as narrated by Patient D. She was not aware that there were any

staff complaints concerning the licgnsee, that the office was watching the

licensee’s conduct, or that he had been ordered to counseling. She also believed .

that she was present for every breast and pap exam. She stated she never

observed the licensee do anything inappropriate.



22 The licen‘see was interviewed by the Boafd investigator and deniedvthe patients’
allegations. He stated that he woulci never tell'a woman she had Véry attractive
breasté, as he wbuld never use the term breasts. He iﬁdica“ced that he'had along
ten-plus year counseling relationship with Patient A, and over a period of time he
would make comments in an attitude of affirmation on her strorig points, He did
not recall kissing her cheek, noting that he proBably patted her hand. Regarding
his use of a stethoscope, the licensee stated that he always placed the diaphragni
and bell on the skin and would reach above and below the heart. He claimed that
the stethoscope cannot be accurately used on top of the clothing. He stated his
hand cquld have inadvertently rubbed across the breast and on occasion he may
even have had to lift the breést out of the way to Iisten.’ He indicated that he
always used a chaperone fo: a gynecological examination, and may or may not
use a chaperone for a breast exam. The l-icenseé admitted that he had had several
conversations with the office manager about staff complaints, but denied that he
had ever patted the office manager on the buttocks.

CONCLUSIONS OF LAW

Pursuant to KRS 13B.125(2) and based upon the information available to it,
Inquiry Panel A finds there is probable cause to support the following Conclusions of
Law, which serve as the legal bases for this Emergency Order of Suspension:

1. The licensee’s Kentucky medical license is subject to regulation and discipline by this
Board.
2. KRS 311.592(1) provjdes that the Board may issue an emergency order suspending,

limiting, or restricting a physician’s license at any time an inquiry panel has probable .



cause to believe that a) the physician has violated the terms of an order placing him-
on probation; or b) a physician’s practice constitutes a danger to the health, welfare -

and safety of his patients or the general public.

3. There is probable cause to believe that the licensee has violated KRS 311.595(5) and

(9) as illustrated by KRS 311.597(4).

. The Panel concludes there is probable cause to believe this physician’s practice

constitutes a danger to the health, welfare and safety of his patients or the general

public.

. The Board may draw logical and reasonable inferences about a physician’s practice

- by considering certain facts about a physician’s practice. If there is proof that a

physician has violatéd a provision of the Kentucky Medical Practice Act in one set of
circumstances, the Board may infer that the physician will similarly violate the
Medical Practice Act when presented with a sirﬁilar set of circumstances. Similarly,
the Board concludes that proof of a set of facts about a physician’s practice presents
representative proof of the nature of that physician’s practice in general.
Accordingly, probable cause to believe that the physician has committed certain
violations in the recent past presents probable cause to believe that the physician will
commit similar violations in the near future, during the course of the physician’s

medical practice.

. The United States Supreme Court has ruled that it is no violation of the federal Due

Process Clause for a state agency to temporarily suspend a license, without a prior
evidentiary hearing, so long as 1) the immediate action is based upon a probable

cause finding that there is a present danger to the public safety; and, 2) the statute
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- provides for a prompt post-deprivation hearing. Barry v.‘Barchi‘,. 443 US. 55,61

LEd.2d 365, 99 S.Ct. 2642 (1979); FDIC v. Mallen, 486 U.S. 230, 100 L.Ed.2d 265,

: 108 S.Ct.. 1780 (1988) and Gilbert v. Homar, 117 S.Ct. 18(})7‘(19‘97). Cf. KRS
13B.125(1). | |
KRS 13B.125(3) prdvides that the Board shall conduct an emergeﬁcy hearing on this
emergericy order within ten (10) working days of é request fo’r such a hearing by the
licensee. The licensee has been advised of his right to a prompt pést—deprivation

hearing under this statute.

EMERGENCY ORDER OF SUSPENSION

Based upon the foregoing Findings of Fact and Conclusions of Law, Inquiry Panel
A hereby ORDERS that the license to practige medicine in the Commonwealth of
| Kentucky held by MICHEAL C. HESS, M.D,, is SUSPENDED and Dr. Hess is
-prohibited from performing any act which constitutes the “pracﬁce of medicine,” as that
- term is defined by KRS 311.550(10) — the diagngsis, treatment, or correction of any and
| all human conditions, ailments, diseases, injuries, or infirmities by any and all means,
methods, devices, or instrumentalities - until the resolution of the Complaint Setting forth
the allegations discussed in this pleading or until such further Order of the Board.
Inquiry Panel A further declares that this is an EMERGENCY ORDER, effective
upon receipt by the licensee.

SO ORDERED this _/J ™ day of September, 2008.

DONALD J. S ERT, M.D.
CHAIR, INQUIRY PANEL A
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CERTIFICATE OF SERVICE

¥ - Icertify that the original of this Emergency Order of Suspension was delivered to
“Mr. C. William Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310
Whittington Parkway, Suite 1B, Louisville, Kentucky 40222; a copy was mailed to
Thomas J. Hellmann, Esq., Hearing Officer, 810 Hickman Hill Road, Frankfort,
Kentucky 40601; and a copy was mailed via certified mail return-receipt requested to

- Michael C. Hess, M.D., 1654 Victory Court, Prospect, Kentucky 40059 and to Scott P.

~ Whonsetler, Esq., Whonsetler & John on, P LC 6011 Brownsboro Park Blvd, Suite E,
Louisville, Kentucky 40207 on this i day of September, 2008

/ZMJZ,MA

' KAKEN QUINN
Assistant General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222

- (502) 429-7150
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FILED OF RECORD

COMMONWEALTH OF KENTUCKY SEP 10 2008
BOARD OF MEDICAL LICENSURE .
CASE NO. 1178 K.B.M.L,

IN RE: THE LICENSE TO PRACTICE MEDICINE IN THE COMMONWEALTH OF
KENTUCKY HELD BY MICHAEL C. HESS, M.D., LICENSE NO. 19773,
5129 DIXIE HIGHWAY, LOUISVILLE, KENTUCKY 40216

COMPLAINT

Comes now thé Complainant Donald J. Swikert, M.D., Chair of the Kentucky
Board of Medicaleicensufe’s Inquiry Panel A, and on behalf of the Panel _Which met on
August 21, 2008, states for its Complaint against the licensee, Michael C. Hess, M.D., as
follows: |

1. At all relevant times, Michael C. Hess, M..D., was licensed by the Board to
practice medicine in the Commonwealth of Kentucky.

2. ; The licensee’s medical épeciaity is Famjly Mediciné.

3. On February 19, 2008, the Board received a grievance, alleging that the licensee
had engaged in inappropri‘ate sexual contact and sexual comments with a patiént;
Patient A stated: “I have used Southend Med. Clinic for éver ten years. I have
seen several of its doctors but my primary care giver was Dr. Hess. ﬁe has taken
care of all my medical needs including yearly gynochological [sic] exams. On
Thursday Jan 3, 08 I saw Dr. Hesé because of pain in my right shoulder. Upon
examination, Dr. Hess proceeded to raise my shirt top along with my bra. He
‘touched my breast, put my bra down and examined my vbursa at the collarbone. In
my opinion, the raising of my shirt and bra was totally ﬁnnecessary as my pain

was near my collarbone. There have been other instances of inappropriate



behavior. Once during an annual exam he told me I had attracfivg bre‘asts,.on
ahother viéit, he gave me a kiss on thé cheek, on another visit he told ﬁle I had
beautiful eyes, on another visit he had the stethoscopé on my chést with one of hlS
| fihgers bn the tips of my nipple, on another yisit he pinched my left breasf (I was
clothed). Ihave no idea why he did that. All of these in.cidents 'confused me to |
say the least since I had built trust in him. 1 think he knew exactly what he was
doing and thought he could get away with it.”

. The grievant was subsequently interviewed by the Board investigator, énd
reported that she had been informed by Jewish Hospital Human Resources thét
the licensee was no longer with the Southend Medical Clinic. The licénsee
separated from The Physician’s Group at Jewish Hospital & St. Mary’s
Healthcare, Inc. on January 31, 2008.

. Jennifer Ellioft, counsel for J ewish Hospital, was interviewed aﬁd stated that

the Southend Medical Clinic is operated by and Dr. Hess was employed by The
Physician Group at Jewish Hospital & St. Mary’s HealthCare, Inc. This entity
purchased the clinic and signed an employmgnt agreement with Dr. Hess and the
other physicians on November 23, 2005. Prior to th-at date, the group had
practiced at the same address for a number of years. An employment ﬁle on Dr.
Hess from his former employer was located. It included complaints by employees
and one paﬁent for sexually inappropriate behavior. All complaints preceded Dr.
Hess’ employment with The Physician Group at ‘J ewish Hospital and St. Mary’é

HealthCare, Inc. The earliest complaint dated back to 2001. There were also



documented comments frpm current patients, which were méde after Dr; Hess left
tﬁe practicé.- |

. Patient B contacted the Southend office manager on October 21, 2004, jn order to
register a complaint against the licensee. She stated that she saw Dr. Hess‘ in the
office for bronchitis von October 20, 2004. As he listened to her chest, he fondled
her breast and made inappropriate remarks aboﬁt the size of her breasts. PatientB
stated that prior to his listening fo her éhest, when she asked him if she needed to
remove her outer shirt, Dr. Hess said “only if you are feeling frisky”. She said he
then raised her shirt, grabbed and lifted her breast and said “you really do have a

- nice rack.” Patient B said she was so shocked by what had happened that she
could not response to his action or comments. When interviewed by the Board
investigator, Patient B further incﬁcated that the licensee had always asked her
about her sex life, purportedly as a legitimate medical concern, and that whenever
the licensee listened to her chest, he always reached the stethoscope up under her
shirt. A nurse éhaperone was never present on these occasions. Patient B
indicated that days after she made her complaint, the licensee called her and asked
for her forgiveness. |

. Patient C indicated to the Board investigétor that she had been treated by the
license for a number of years, but she had become uncomfortable with the
licensee’s examinations in approximately 2007. She stated that during an
examination, the licensee had placed the stethoscope under her sweatshirc and

touched her breast above the bra. On her last examination, he had rubbed her



bréast. He had previously rubbed her legs when she was wearing shoi‘fs, ahd told
her she had “nice boobs.” |

8. Patient D stated that the licensee had sodomized and faped her, and that the
licensée had sexual relations with her multiple times in the examining foom. The
licensee’s improper conduct began on December 28, 2006, when Patient D had an
appointment with the licensee. The nﬁrse was ﬁot present for the breast
examination but did come into the examining room for the pap smear. After the

" nurse left the room, the licensee commented that hé liked whét he saw of her
body, that she was pretty, and that he would like to take her ;co a hotel room. The
licensee went on to say that her husband (also a patient of the licensee) did not
take care of himself, and that the licensee would be there to “pick up the pieces.”
Patient D had recently lost weight, and the licensee told her that many women
who lose weight have affairs and that if she was going to ha{Ie ah affair, she
should have it with him. The licensee continued this behavior at the January 18,
2007, appointment, making more comments about wanting to have sex with her
and complaining that his wife did not understand him.

9. On February 1, 2007, Patient D saw the licensee for a check-uﬁ. She had an
afternoon flight scheduled that day for an out of town business trip. The licensee
told her that she was beautiful and that he was worried he would never see her
again. He locked the exam room door and told her she need to be quiet, and
proceeded to engage in sexual intercourse with her.

10. At the appointment on February 17, 2007, the licensee entered the examining

room and locked the door. Patient D told the licensee that she needed to get



11.

12.

13.

14.

15.

‘home, due to the snow and her husband being ill. The licensee éodomized her in

thé examining‘room.

At thé office visit of June 21, 2007, Patient D had told the licensee’s nurse that
she wanted to be in and out quickly that day, but thg licensee nonetﬁeless engaged
in sexual relations with her.

Patient D stated that she and the licensee engaéed in sex in the examination room
at every visit beginning February 1, 2007, and ending at the last visit of December
31, 2007. A review of the records indicates that there wefe eleven office visits
with the licensee during this period. After the first sexual encounter, Patient D
never paid for any‘high blood pressure medication, since the licensee always gave
her samples. |

Patient D’s final appointment with the licensee was on December 31,2007. He
agéin engaged in sexual intercourse with her prior to her examination.v
Afterwards, the licensee call in his nurse to observe the Paﬁ smear.

Patient D also stated to the Board inQestigator that when using the stethoscope,
the licensee frequently went deep into her shirt and he would pull up her shirt in
the back to see her tattoo, claiming that it turned him on. |
Patient E reported that she had gone to the licensee for primary care for fifteen
years and had, in the past, recommended him to others. Patient E also indicated to
the Board investigator that during her exams, the licensee had usually pulled up
her shirt to listen with the stethoscope, and on one occasion pulled up her bra. At
the time, she had thought it odd, but not inappropn'ate. However, at her office

examination on November 14, 2007', the licensee treated her for what she had



thought was a lung infection. The licensee yanked her shirt up Without warning in
order to use the stethoscope After hstemng to her chest, he put her shirt back

down but then constantly brushed against her breasts dunng the examination. The

- licensee told her that if she needed additional sex, she should call the licensee

16.

17.

because his wife had left him and he was not getting enough sex. He kpuvt his arm
around her twice during the office visit and puiled her very close towards him.
Patient E left in tears and decided never to return to the licensee for medicai care.
Patient F reported to the Board‘investigator that she had seen the licensee three or
four times approximately four years ago. She stopped seeing the licensee because
he made her feel uncomfortable. At one visit, Patient F told the licensee that she
thought she might be going through menopause, to which the licensee responded
by questioning her about her husband, positions they used during sex, and many
other personal details that made her feel uncomfortable. At each following visit,
the licensee continued the discussion of sex end offered recommendations on
sexual positions. Patient F also reported that the license would examine and feel
her breasts at every unchaperoned visit, even while she remained seated in a ehair
opposite him.

The Board also interviewed employees of Southend Medical Clinic. Employee A
stated that on June 5, 2001, she had delivered charts to the licensee’s office.
When Employee A asked the licensee where she should place the charts, he
pointed to his lap. She placed the charts on his desk and left the room, but did
notify the Southend office manager of the incident. Employee A also notified the

office manager that the licensee had made comments to her regarding her body



18.

19.

and her clbthing, all of which made her feel>uncvomfortable. After making’such a
report, Emplbyee A nevér experienced any further problems from the licensee.
Employee A indicated that the license had trcated her' once or twice before the
reported incident. |

Employee B at Southend notified the office manager on November 21, 2_001, that

- She had received flowers and a note from the licensee. She did not want to get:

the licensee in trouble, however she felt uncomfortable with the unwanted
attention. She also stated that the previous week thé licensee had come over to
her department and touched her inappropriately, i.e., “he goosed me”. She said he
later came back to the department apologized. When contacted by the Board
investigator, Employee B elaborated upon the licensee’s conduct, indicating that
the licensee had walked up behihd her while she was having a conversation with
another doctor. The licensee grabbed her buttock with one hand and then quickly'
walked away without comment. He later came back and apologized to her. The
next week, she received flowers with an unsigned card that read, “surely a few
bites (or nibbies) wouldn’t hurt.” Employee B contacted the florist and learned it
was the licensee who had sent the flowers. |

The Board investigator interviewed the Southend office manager. She had had
several conversations with the licensee regarding iﬁappropriate behavior after |
staff brought their concerns to her attention. The office manager further reported

that the licensee had a habit of fubbing up against staff, and she had discussed this

. matter with him. She also indicated that the licensee would like to engage in

unprofessional conversations about patients he had examined, i.e., talking about



- the female patienté’ breasts. The office manager also indicated that Southend had

21.

22.

recommended that the licensee receive counseling.

- 20. In addition, in approximately November or December, 2005, the licensee entered

the drug closet where the office ﬁanager and two nurses were located. The
licensee then patted her on the buttock thfee or four times as he paséed béhind
her. The ’office manager reported this inciden£ to two physicians who then
confronted the licensee about it, but the licensee denied that it had happened.v
The licensee’s nurse was interviewed by the Béard investigator. She did not
recall the events as narrated by Patient D. She was not aware that there were any
staff complaints concerning the licensee, that the office was watching the
licensee’s conduct, or that he had been ordered to counseling. She also believéd
that she was present for every breast and. pap exam. She stated she never

observed the licensee do anything inappropriate.

‘The licensee was interviewed by the Board investigator and denied the patients’

allegations. He stated that he would never tell 2 woman she had very attractive
breasts, as he would never use the term breasts. He indicated that he had a long
ten-plgs year counseling relationship with Patient A, and over a period of time he
would make comments in an attitude of affirmation on her strong points. He did
not recall kissing her cheek, noting that he probably patted her hand. Regarding
his use of a stethoscope, the licensee stated that he always placed the diaphragm
and bell on the skin and would reach above and below the heart. He claimed that
the stethoscope cannot be accurately used on top of the clothing. He stated his

hand could have inadvertently rubbed across the breast and on occasion he may



~ even have had to lift the breast out of the way to listen. He indicated that he

23.

always used a ‘chaperone for a gynecological examinaﬁon, and may or may not
use a chaperone for a breast exam. The licensee adrrﬁtted that he had had several
conversations with the office manager about staff compvlajnts, but denied that he
had ever patted the office manager on the buttocks. |

By his conduct, the licensee has violated KRS 31 1.595(5) and (9) as illﬁstrated by
KRS 311.597(4). Accorciingly, legal grounds exist for disciplinary aétion against

his Kentucky medical license.

24. The klicensee is directed to respond to the allegations delineated in the Complaint

25.

within thirty (30) days of service thereof and is further'given notice that:
(a) His failure to respond may be taken as an admission of the charges;

(b) He may appear alone or with counsel, may cross-examine all
prosecution witnesses and offer evidence in his defense.

NOTICE IS HEREBY GIVEN that a hearing on this Complaint is scheduled for

April 28, 29 and 30, 2009 at 9:00 a.m., Eastern Standard Time, at the Kentucky

Board of Medical Licensure, Hurstbourne Office Park, 310 Whittington Parkway,
Suite 1B, Louisville, Kentucky 40222. Said hearing shall be held pursuant to the
Rules and Regulations of the Kentucky Board of Medical Licensure and pursuant
to KRS Chapter 13B. This hearing shall proceed as scheduled and the hearing
date shall onlry be modified by leave of the Hearing Officer upon a showing of

good cause.



WHEREFORE, Complainant prays that appropriate disciplinary action be taken

against the license to practice medicine held by Michael C. Hess, M.D. )

This ___ day of September, 2008.

CHAIR, INQUIRY PANEL A

CERTIFICATE OF SERVICE

I certify that the original of this Complaint was delivered to Mr. C. William

-Schmidt, Executive Director, Kentucky Board of Medical Licensure, 310 Whittington
Parkway, Suite 1B, Louisville, Kentucky 40222; a copy was mailed to Thomas J.
Hellmann, Esq., Hearing Officer, 810 Hickman Hill Road, Frankfort, Kentucky 40601;
and a copy was mailed via certified mail return-receipt requested to Michael C. Hess,
M.D., 1654 Victory Court, Prospect, Kentucky 40059 and to Scott P. Whonsetler, Esq.,
Whonsetler & Johnson, PLLC, 6011 Brownsboro Park Blvd, Suite E, Louisville,
Kentucky 40207 on this 107 Gny of September, 2008.

)

KAREN ( QUINN
Assistant General Counsel
Kentucky Board of Medical Licensure
310 Whittington Parkway, Suite 1B
Louisville, Kentucky 40222
502/429-7150
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